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Preface 

This is an essay about the role of legal education in American social life. It is a description of the ways in 
which legal education contributes to the reproduction of illegitimate hierarchy in the bar and in society. 

And it suggests ways in which left students and teachers who are determined not to let law school 
demobilize them can make the experience part of a left activist practice of social transformation. 

The general thesis is that law schools are intensely political places, in spite of the fact that they seem 
intellectually unpretentious, barren of theoretical ambition or practical vision of what social life might be. 

The trade school mentality, the endless attention to trees at the expense of forests, the alternating grimness 
and chumminess of focus on the limited task at hand, all these are only a part of what is going on. The 
other part is ideological training for willing service in the hierarchies of the corporate welfare state. 

To say that law school is ideological is to say that what teachers teach along with basic skills is wrong, is nonsense 
about what law is and how it works. It is to say that the message about the nature of legal competence, and its 
distribution among students, is wrong, is nonsense. It is to say that the ideas about the possibilities of life as a lawyer 
that students pick up from legal education are wrong, are nonsense. But all this is nonsense with a tilt, it is biased 
and motivated rather than random error. What it says is that it is natural, efficient and fair for law firms, the bar as 
a whole, and the society the bar services to be organized in their actual patterns of hierarchy and domination. 

Because most students believe what they are told, explicitly and implicitly, about the world they are entering, 
they behave in ways that fulfill the prophecies the system makes about them and about that world. This is 
the link-back that completes the system: students do more than accept the way things are, and ideology 
does more than damp opposition. Students act affirmatively within the channels cut for them, cutting 
them deeper, giving the whole a patina of consent, and weaving complicity into everyone’s life story. 

Resist! 


Chapter One 

The First Year Experience 

A surprisingly large number of law 
students go to law school with the 
notion that being a lawyer means 
something more, something more 
socially constructive than just doing 
a highly respectable job. There is the 
idea of playing the role an earlier 
generation associated with Brandeis, 
the role of service through law, carried 
out with superb technical competence 
and also with a deep belief that in 
its essence law is a progressive force, 
however much it may be distorted 
by the actual arrangements of 
capitalism. There is a contrasting, 


more radical notion, that law is a tool 
of established interests, that it is in 
essence superstructural, but that it is 
a tool a coldly effective professional 
can sometimes turn against the 
dominators. Whereas in the first 
notion, the student aspires to help the 
oppressed and transform society by 
bringing out the latent content of a 
valid ideal, in the second, the student 
sees herself as part technician, part 
judo expert, able to turn the tables 
exactly because she never lets herself 
be mystified by the rhetoric that is 
so important to other students. 

Then there are the conflicting motives, 
which, I think, are equally real for both 


types. People think of law school as 
extremely competitive, as a place where 
a tough, hard-working, smart style 
is cultivated and rewarded. Students 
enter law school with a sense that they 
will develop that side of themselves. 
Even if they disapprove, on principle, 
of that side of themselves, they have 
had other experiences in which it 
turned out that they wanted and 
liked aspects of themselves that on 
principle they disapproved of. How 
is one to know that one is not “really” 
looking to develop oneself in this way 
as much as one is motivated by the 
vocation of social transformation? 

There is also the issue of social 
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mobility. Almost everyone whose 
parents were not members of the 
professional/technical intelligentsia 
seems to feel that going to law school 
is an advance, in terms of the family 
history This is true even for children 
of high level business managers, so 
long as their parents? positions were 
due to hard work and struggle rather 
than to birth into the upper echelons. 
Though there may be sadness or hurt 
at the implicit rejection of their style 
of life, it is rare for parents to actively 
disapprove of their children going to 
law school, whatever their origins. 

So taking this particular step has a 
social meaning, however much the 
student may reject it, and that social 
meaning is success. The success is 
bitter-sweet if one feels one should 
have gotten into a better school, but 
both the bitter and the sweet suggest 
that one’s motives are impure. 

The initial classroom experience 
sustains rather than dissipates 
ambivalence. The teachers are 
overwhelmingly white, male, and 
deadeningly straight and middle 
class in manner. The classroom is 
hierarchical with a vengeance, the 
teacher receiving a degree of deference 
and arousing fears that remind one 
of high school rather than college. 

The sense of autonomy one has in a 
lecture, with the rule that you must let 
teacher drone on without interruption 
balanced by the rule that teacher can’t 
do anything to you, is gone. In its place 
is a demand for a pseudo-participation 
in which you struggle desperately, 
in front of a large audience, to read 
a mind determined to elude you. 

It is almost never anything like as bad 
as The Paper Chase or One-L, but it 
is still humiliating to be frightened 
and unsure of oneself, especially 
when what renders one unsure is a 
classroom arrangement that suggests 
at once the patriarchal family and 
a Kafka-like riddle-state. The law 


school classroom at the beginning of 
the first year is culturally reactionary. 

But it is also engaging. You 
are learning a new language, 
and it is possible to learn it. 
Pseudoparticipation makes one 
intensely aware of how everyone else 
is doing, providing endless bases for 
comparison. Information is coming in 
on all sides, and things that you knew 
were out there but didn’t understand 
are becoming intelligible. The teacher 
offers subtle encouragements as 
well as not so subtle reasons for 
alarm. Performance is on one’s mind, 
adrenalin flows, success has a nightly 
and daily meaning in terms of the 
material assigned. After all, this is the 
next segment: one is moving from the 
vaguely sentimental world of college, 
or the frustrating world of officework 
or housework, into something 
that promises a dose of “reality,” 
even if it’s cold and scary reality. 

It quickly emerges that neither 
the students nor the faculty are as 
homogeneous as they at first appeared. 
Some teachers are more authoritarian 
than others; some students other 
than oneself reacted with horror to 
the infantilization of the first days 
or weeks. There even seems to be 
a connection between classroom 
manner and substantive views, with 
the “softer” teachers also seeming 
to be more “liberal,” perhaps more 
sympathetic to plaintiffs in the torts 
course, more willing to hear what are 
called policy arguments, as well as 
less intimidating in class discussion. 

There is a disturbing aspect to this 
process of differentiation: in most law 
schools, it turns out that the tougher, 
less policy-oriented teachers are the 
more popular. The softies seem to 
get less matter across, they let things 
wander, and one begins to worry that 
their niceness is at the expense of a 
metaphysical quality called “rigor,” 
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thought to be essential to success on 
bar exams and in the grown-up world 
of practice. Ambivalence reasserts 
itself. As between the conservatives 
and the mushy centrists, enemies 
who scare you but subtly reassure you 
may seem more attractive than allies 
no better anchored than yourself. 

There is an intellectual experience 
that somewhat corresponds to this 
emotional one. Its theme is that there 
is no purchase for left or even for 
committed liberal thinking on any 
part of the smooth surface of legal 
education. The issue in the classroom is 
not left against right, but pedagogical 
conservatism against moderate, 
disintegrated liberalism. No one of 
one’s teachers is likely to present a 
model of either left pedagogy or vital 
left theoretical enterprise, though some 
are likely to be vaguely sympathetic 
to progressive causes and some may 
even be moonlighting as left lawyers. 
Students are struggling for cognitive 
mastery, and against the sneaking 
depression of the pre-professional. 

The actual intellectual content of the 
law seems to consist of learning rules, 
what they are and why they have to be 
the way they are, while rooting for the 
occasional judge who seems willing to 
make them marginally more humane. 
The basic experience is of double 
surrender: to a passivizing classroom 
experience and to a passive attitude 
toward the content of the legal system. 

The first step toward this sense of the 
irrelevance of liberal or left thinking 
is the opposition in the first year 
curriculum between the technical, 
boring, difficult, obscure legal case, and 
the occasional case with outrageous 
facts and a piggish judicial opinion 
endorsing or tolerating the outrage. 
The first kind of case—call it a cold 
case—is a challenge to interest, 
understanding, even to wakefulness. It 
can be on any subject, so long as it is 


of no political or moral or emotional 
significance. Just to understand what 
happened and what’s being said about 
it, you have to learn a lot of new 
terms, a little potted legal history, 
and lots of rules, none of which is 
carefully explained by the casebook 
or the teacher. It is difficult to figure 
out why the case is there in the first 
place, difficult to figure out whether 
one has grasped it, and difficult to 
anticipate what the teacher will ask 
and what one should respond. 

The other kind of case usually 
involves a sympathetic plaintiff, say 
an Appalachian farm family, and an 
unsympathetic defendant, say a coal 
company. On first reading, it appears 
that the coal company has screwed 
the farm family, say by renting their 
land for strip mining, with a promise 
to restore it to its original condition 
once the coal has been extracted, and 
then reneging on the promise. And 
the case should include a judicial 
opinion that does something like 
awarding a meaningless couple 
of hundred dollars to the farm 
family, rather than making the coal 
company do the restoration work. 

The point of the class discussion will 
be that your initial reaction of outrage 
is naive, non-legal, irrelevant to what 
you’re supposed to be learning, and 
maybe substantively wrong into the 
bargain. There are good reasons for 
the awful result, when you take a 
legal and logical view, as opposed to 
a knee-jerk passionate view, and if 
you can’t muster those reasons, maybe 
you aren’t cut out to be a lawyer. 

Here is a description of a class in civil 
procedure given at a reputable West 
Coast law school during the first week 
of the school year. The subject was a 
case in a U.S. Court of Appeal. In the 
trial court, plaintiff had succeeded in 
establishing jurisdiction on the basis 
of diversity of citizenship. But he lost 


on the merits. On appeal, he attacked 
his own earlier position on diversity, 
and persuaded the appellate court to 
reverse the defendant’s lower court 
judgment for want of jurisdiction. 

The teacher brought out early in the 
discussion that the plaintiff would 
be able, after the dismissal of the 
federal case, to bring suit in the state 
court. Members of the class proposed 
several reasons why plaintiff might 
want to do this: maybe the appellate 
court was unlikely to reverse the 
trial court on the merits, whereas 
there was some chance of winning 
in the state court; perhaps plaintiff’s 
counsel had realized that even if 
they won in the appellate court, the 
Supreme Court was sure to reverse 
on jurisdictional or other grounds. 

The teacher then elicited reasons to 
be shocked by the outcome. It was 
wasteful in terms of judicial resources 
to try the case de novo in the state 
court. It was a strain and expense 
to the defendant to have to defend 
himself twice. It was patently unfair 
to allow the party who had initially 
argued for diversity jurisdiction to 
turn around, after losing on the merits, 
and argue the other side. The possible 
incompetence of plaintiff’s counsel was 
being rewarded rather than punished. 

The teacher laid great and dramatic 
emphasis on all these aspects of the 
situation, suggesting that the rule 
of law allowing the jurisdictional 
challenge by plaintiff on appeal 
was wrong, irrational, stupid, 
designed to enrich lawyers and 
impoverish litigants, and so on. But 
the denunciations were in the form of 
questions: “Can it be?” “What possible 
explanation is there?” “Are you trying 
to tell me that the system is that badly 
organized? The teacher structured the 
situation as a puzzle. The students 
were to look for an answer in the 
text of the appellate court opinion. 
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Some students volunteered that 
the case was just wrongly decided, 
for the reasons just mentioned. The 
teacher referred to this response as 
“equity above all,” “justice no matter 
what the cost.” It was clear that it 
was inadequate, and implicit that 
students who proposed it suffered 
from an excessive, nonconcern 
with the particular fact situation. 

Other students argued, in the 
other direction, that “jurisdiction is 
jurisdiction,” so that the federal courts 
“simply lacked power” to decide the 
case. This response was also excoriated, 
on the ground that it elevated “legal 
technicalities” above “substance.” 
Moreover, the teacher pointed out 
that so long as the case was before the 
Court of Appeal, it was meaningless to 
say there was “no power.” If the court 
decided it on the merits, there was 
no one to say it nay, except the U.S. 
Supreme Court. Here also there was a 
strong implicit message: that the law 
is not a matter of conceptual juggling, 
and that mere words decide nothing. 

Students attempting to resolve the 
dilemma started various digressions 
into the more obscure passages in the 
opinion. In the course of disposing 
of these false leads, the teacher 
imparted a lot of information about 
the basic operations of the procedural 
system. At the end of the hour, the 
class was still hunting for something 
in the text that would adequately 
explain the outcome without resort 
either to the particular equities or 
to formalism. The level of tension 
and excited frustration was high. 

As people began to assemble their 
books and papers, the teacher went 
back to several earlier comments he 
had seemed to dismiss. He pointed out 
that responding in an equitable way to 
this case would raise a host of practical 
difficulties and require a large number 
of doctrinal complexities. Suppose 


we adopt a rule that you can’t attack 
jurisdiction on appeal if you argued 
for it below. What if no one had 
even questioned jurisdiction below? 

If, in such a case, the plaintiff could 
challenge it on appeal (but couldn’t 
if he had discussed the issue) there 
would be a perverse incentive not to 
discuss tricky jurisdictional problems. 
What would be the precedential effect 
of the appellate court refusing to 
question jurisdiction in a case like this 
one? The teacher’s tone suggested that 
these questions were unanswerable. 

In short, there were great advantages 
to having a clean, certain rule 
knowable in advance. Such a rule 
would eliminate any incentive for 
either party to treat the jurisdiction 
issue lightly, since either might have 
any gains on the merits wiped out 
by the other party on appeal. Over 
the long run, there would be fewer 
inequities if the appellate court 
took a very strong and severe stand 
rather than adopting a confusing 
and uncertain ad hoc approach. 

The teacher then proposed a second, 
more surprising argument. The issue 
in the case was the “integrity of 
federalism.” If the appellate court 
could not look at the jurisdictional 
issue on appeal, the parties, in 
cahoots with compliant lower level 
federal judges, would be able to 
encroach on the sphere of the state 
courts. More and more cases would 
end up in the national system, 
with the result that there would be 
resentment and ill feeling along with 
atrophy of indigenous institutions. 

In conclusion, according to the 
teacher, there were “important and 
legitimate interests,” federalism on 
the one hand and overall, long run 
efficiency on the other, that supported 
the rule. This in spite of its apparent 
inequity in the particular case. The 
students wrote furiously for a few 


moments, and then got up and left. 

Several students described this class 
to me as “brilliant” and “useful,” 
contrasting it with vaguer, more “policy 
oriented” or “theoretical” classroom 
discussions. They saw the teacher as 
producing truth about a complicated, 
important practical problem. They 
had been anxious that this class, like 
some others they had attended, would 
end with a sense that the problem 
was not just insoluble but hopelessly 
confusing, and that they would have 
learned nothing. They were delighted 
that it hadn’t turned out that way. 

They accepted the teacher’s solution 
without any real questioning 
in part just because he was the 
teacher, master of the technical 
mystery of legal reasoning. But 
they were also substantively 
satisfied: it seemed plausible that 
you sometimes have to have harsh 
but clear general rules for the sake 
of efficiency, and that federalism 
sometimes requires the sacrifice 
of justice in the particular case. 

In fact, the teacher’s solution was 
neither intellectually powerful nor 
well presented. There were familiar 
arguments in favor of equity in the 
particular case that he just ignored; 
his federalism argument was obscure 
if it made any sense at all. What 
he offered was not substance, but 
a spurious sense of closure in a 
situation in which leaving things 
open leaves students panicky. 

The particular mode of closure had 
a strong implicit message something 
like this: “Behind legal outcomes that 
appear unfair or sinister there is likely 
to be a highly rational explanation. It 
is the job of the student to find this 
explanation. It will be couched in 
legal reasoning that appeals to general 
social purposes requiring a particular 
outcome rather than to situational 
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equities (formalistic mumbo-jumbo 
is just as bad as mere equity).” 

Most students can’t fight the 
combination of cold cases and hot 
cases. The cold cases are boring, but 
you have to do them if you want to 
become a lawyer. The hot cases cry out 
for response, seem to say that if you 
can’t respond you’ve already sold out, 
but the system tells you to put away 
childish things, and your reaction 
to the hot cases is one of them. 
Without any intellectual resources, 
in the way of knowledge of the legal 
system and of the character of legal 
reasoning, it will appear that emoting 
will only isolate and incapacitate 
you. The choice is to develop some 
calluses and hit the books, or admit 
failure almost before you’ve begun. 

Chapter Two 

The Ideological Content of Legal 
Education 

One can distinguish in a rough way 
between two aspects of legal education 
as a reproducer of hierarchy. A lot 
of what happens is the inculcation 
through the formal curriculum and 
the classroom experience of a set 
of political attitudes the economy 
and society in general, toward law, 
and the possibilities of life in the 
profession. These have a general 
ideological significance, and they have 
an impact on the lives even of law 
students who never practice law. there 
is a complicated set of institutional 
practices that then orient students to 
willing participation in the specialized 
hierarchical roles of lawyers. In 
order to understand these, one must 
have at least a rough conception of 
what the world of practice is like. 

Students begin to absorb the more 
general ideological message before 
they have much in the way of a 
conception of life after law school, 


so I will describe this formal aspect 
of the educational process first. I will 
then try to sketch in the realities of 
professional life that students gradually 
learn about in the second and third 
year, before describing the way in 
which the institutional practices of 
law schools bear on those realities. 

Law students sometimes speak as 
though they learned nothing in 
school. In fact, they learn skills, to do 
a list of simple but important things. 
They learn to retain large numbers 
of rules organized into categorical 
systems (requisites for a contract, rules 
about breach, etc.). They learn “issue 
spotting,” which means identifying 
the ways in which the rules are 
ambiguous, in conflict, or have a 
gap when applied to particular fact 
situations. They learn elementary case 
analysis, meaning the art of generating 
broad holdings for cases, so they will 
apply beyond their intuitive scope, 
and narrow holdings for cases, so 
that they won’t apply where it at first 
seemed they would. And they learn 
a list of balanced, formulaic, pro! con 
policy arguments that lawyers use 
in arguing that a given rule should 
apply to a situation, in spite of a gap, 
conflict or ambiguity, or that a given 
case should be extended or narrowed. 
These are arguments like “the need for 
certainty,” and “the need for flexibility;” 
“the need to promote competition,” 
and the “need to encourage 
production by letting producers 
keep the rewards of their labor.” 

One should neither exalt these skills 
nor denigrate them. By comparison 
with the first year student’s tendency 
to flipflop between formalism 
and mere equitable intuition, they 
represent a real intellectual advance. 
Lawyers actually do use them 
in practice. And when properly, 
consciously mastered, they have 
“critical” bite. They are a help in 
thinking about politics, public policy, 


ethical discourse in general, because 
they show the indeterminacy and 
manipulability of ideas and institutions 
that are central to liberalism. 

On the other hand, law schools teach 
these rather rudimentary, essentially 
instrumental skills in a way that almost 
completely mystifies them for almost 
all law students. The mystification has 
three parts. First, the schools teach 
skills through class discussions of 
cases in which it is asserted that law 
emerges from a rigorous analytical 
procedure called “legal reasoning,” 
which is unintelligible to the layman, 
but somehow both explains and 
validates the great majority of the 
rules in force in our system. At the 
same time, the class context and the 
materials present every legal issue 
as distinct from every other, as a tub 
on its own bottom, so to speak, with 
no hope or even any reason to hope 
that from law study one might derive 
an integrating vision of what law 
is, how it works, or how it might be 
changed (other than in an incremental, 
case by case, reformist way). 

Second, the teaching of skills in the 
mystified context of legal reasoning 
about utterly unconnected legal 
problems means that skills are 
taught badly, unselfconsciously, to be 
absorbed by osmosis as one picks up 
the knack of “thinking like a lawyer.” 
Bad or only randomly good teaching 
generates and then accentuates real 
differences and imagined differences 
in student capabilities. But it does 
so in such a way that students don’t 
know when they are learning and 
when they aren’t, and have no way 
of improving or even understanding 
their own learning processes. They 
experience skills training as the 
gradual emergence of differences 
among themselves, as a process of 
ranking that reflects something 
that is just “there” inside them. 


Third, the schools teach skills in 
isolation from actual lawyering 
experience. “Legal reasoning” is 
sharply distinguished from law 
practice, and one learns nothing about 
practice. This procedure disables 
students from any future role but that 
of apprentice in a law firm organized 
in the same manner as a law school, 
with older lawyers controlling the 
content and pace of depoliticized 
craft training in a setting of intense 
competition and no feedback. 

The Formal Curriculum: Legal 

Rules and Legal Reasoning 

The intellectual core of the ideology 
is the distinction between law and 
policy. Teachers convince students that 
legal reasoning exists, and is different 
from policy analysis, by bullying 
them into accepting as valid in 
particular cases arguments about legal 
correctness that are circular, question 
begging, incoherent, or so vague as 
to be meaningless. Sometimes these 
are just arguments from authority, 
with the validity of the authoritative 
premise put outside discussion by 
professorial fiat. Sometimes they 
are policy arguments (security of 
transaction, business certainty) that 
are treated in a particular situation 
as though they were rules that 
everyone accepts, but that will be 
ignored in the next case when they 
would suggest that the decision was 
wrong. Sometimes they are exercises 
in formal logic that wouldn’t stand 
up for a minute in a discussion 
between equals (expectation damages 
represent the will of the parties). 

Within a given subfield, the teacher is 
likely to treat cases in three different 
ways. There are the cases that present 
and justify the basic rules and basic 
ideas of the field. These are treated as 
cursory exercises in legal logic. Then 
there are cases that are anomalous- 
-sometimes they are “outdated,” 


5 


sometimes “wrongly decided” because 
they don’t follow the supposed inner 
logic of the area. There won’t be many 
of these, but they are important 
because their treatment persuades 
students that the technique of legal 
reasoning is at least minimally 
independent of the results reached 
by particular judges, is capable of 
criticizing as well as legitimating. 

Finally, there will be an equally small 
number of peripheral or “cutting 
edge” cases the teacher sees as raising 
policy issues about growth or change 
in the law. Whereas in discussing the 
first two kinds of cases the teacher 
behaves in an authoritarian way 
supposedly based on his objective 
knowledge of the technique of 
legal reasoning, here everything is 
different. Because we are dealing 
with “value judgments” that have 
“political” overtones, the discussion 
will be much more free-wheeling. 
Rather than every student comment 
being right or wrong, all student 
comments get pluralist acceptance, 
and the teacher will reveal himself to 
be either a liberal or a conservative, 
rather than merely a legal technician. 

The curriculum as a whole has a rather 
similar structure. It is not really a 
random assortment of tubs on their 
own bottoms, a forest of tubs. First, 
there are contracts, torts, property, 
criminal law and civil procedure. The 
rules in these courses are the ground- 
rules of late nineteenth century 
laissez-faire capitalism. Teachers 
teach them as though they had an 
inner logic, as an exercise in legal 
reasoning with policy (e.g., promissory 
estoppel in the contracts course) 
playing a relatively minor role. 

Then there are second and third 
year courses that expound the 
moderate reformist program of the 
New Deal and the administrative 
structure of the modern regulatory 


state (with passing reference to the 
racial egalitarianism of the Warren 
Court). These courses are more policy 
oriented than first year courses, and 
also much more ad hoc. Teachers teach 
students that limited interference 
with the market makes sense, and 
is as authoritatively grounded in 
statutes as the ground rules of laissez 
faire are grounded in natural law. But 
each problem is discrete, enormously 
complicated, and understood in a 
way that guarantees the practical 
impotence of the reform program. 

Finally, there are peripheral subjects, 
like legal philosophy or legal history, 
legal process, clinical legal education. 
These are presented as not truly 
relevant to the “hard” objective, 
serious, rigorous analytic core of law. 
They are a kind of playground or a 
finishing school for learning the social 
art of self-presentation as a lawyer. 

This whole body of implicit messages 
is nonsense. Legal reasoning is not 
distinct, as a method for reaching 
correct results, from ethical and 
political discourse in general (i.e., 
from policy analysis). It is true that 
there is a distinctive lawyers’body 
of knowledge of the rules in force. 

It is true that there are distinctive 
lawyers’ argumentative techniques 
for spotting gaps, conflicts and 
ambiguities in the rules, for arguing 
broad and narrow holdings of cases, 
and for generating pro and con 
policy arguments. But these are only 
argumentative techniques. There is 
never a “correct legal solution” that 
is other than the correct ethical and 
political solution to that legal problem. 

Put another way, everything taught, 
except the formal rules themselves 
and the argumentative techniques 
for manipulating them, is policy and 
nothing more. It follows that the 
classroom distinction between the 
unproblematic legal case and the policy 
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oriented case is a mere artifact: each 
could as well be taught in the opposite 
way. And the curricular distinction 
between the “nature” of contract 
law as highly legal and technical by 
contrast, say, with environmental 
law, is equally a mystification. 

These errors have a bias in favor of 
the center-liberal program of limited 
reform of the market economy and 
pro forma gestures toward racial 
and sexual equality. The bias arises 
because law school teaching makes the 
choice of hierarchy and domination, 
which is implicit in the adoption of 
the rules of property, contract and 
tort, look as though it flows from 
legal reasoning, rather than from 
politics and economics. The bias is 
reenforced when the center-liberal 
reformist program of regulation is 
presented as equally authoritative, 
but somehow more policy oriented, 
and therefore less fundamental. 

The message is that the system is 
basically OK, since we have patched up 
the few areas open to abuse, and that 
it has a limited but important place for 
value-oriented debate about further 
change and improvement. If there is 
to be more fundamental questioning, 
it is relegated to the periphery of 
history or philosophy. The real world 
is kept at bay by treating clinical 
legal education, which might bring 
in a lot of information threatening 
to the cosy liberal consensus, as 
free legal drudge work for the local 
bar or as mere skills training. 

It would be an extraordinary first 
year student who could, on his or 
her own, develop a theoretically 
critical attitude toward this system. 
Entering students just don’t know 
enough to figure out where the 
teacher is fudging, misrepresenting 
and otherwise distorting legal 
thinking and legal reality. To make 
matters worse, the two most common 


kinds of left thinking the student 
is likely to bring with her are likely 
to hinder rather than assist in the 
struggle to maintain some intellectual 
autonomy from the experience. 

Most liberal students believe that 
the left program can be reduced to 
guaranteeing people their rights, 
and to bringing about the triumph 
of human rights over mere property 
rights. In this picture, the trouble 
with the legal system is that it fails 
to put the state behind the rights 
of the oppressed, or that the system 
fails to enforce the rights formally 
recognized. If one thinks about law 
this way, one is inescapably dependent 
on the very techniques of legal 
reasoning that are being marshaled 
in defense of the status quo. 

This wouldn’t be so bad if the problem 
with legal education were that the 
teachers misused rights reasoning to 
restrict the range of the rights of the 
oppressed. But the problem is much 
deeper than that. Rights discourse 
is internally inconsistent, vacuous or 
circular. Legal thought can generate 
equally plausible rights justifications 
for almost any result. Moreover, 
the discourse of rights imposes 
constraints on those who use it that 
make it almost impossible for it to 
function effectively as a tool of radical 
transformation. Rights are by their 
nature “formal,” meaning that they 
secure to individuals legal protection 
for as well as from arbitrariness—to 
speak of rights is precisely not to speak 
of justice between social classes, races 
or sexes. Rights discourse, moreover, 
simply presupposes or takes for 
granted that the world is and should 
be divided between a state sector that 
enforces rights and a private world 
of “civil society” in which individuals 
and groups pursue their diverse goals. 
This framework is, in itself, a part 
of the problem rather than of the 
solution. It makes it difficult even 


to conceptualize radical proposals 
such as, for example, decentralized 
democratic worker control of factories. 

Because it is logically incoherent 
and manipulable, traditionally 
individualist, and willfully blind to 
the realities of substantive inequality, 
rights discourse is a trap. As long as 
one stays within it, one can produce 
good pieces of argument about the 
occasional case on the periphery where 
everyone recognizes value judgments 
have to be made. But one is without 
guidance in deciding what to do 
about fundamental questions, and 
fated to the gradual loss of confidence 
in the convincingness of what one 
has to say in favor of the very results 
one believes in most passionately. 

The alternative left stance is to 
undertake the Procrustean task of 
reinterpreting every judicial action 
as the expression of class interest. 

One may adopt a conspiracy 
theory, in which judges deliberately 
subordinate ‘justice” (usually just 
a left-liberal rights theory) to the 
short run financial interests of the 
ruling class, or a much more subtle 
thesis about the “logic” or “needs” or 
“structural prerequisites” of a particular 
“stage of monopoly capitalism.” 

However one sets out to do it, there 
are two difficulties. The first is that 
there is just too much dreck, too much 
raw matter of the legal system, and 
too little time, to give everything you 
have to study a sinister significance. 

It would be a full time job just to give 
instrumental Marxist accounts of the 
cases on consideration doctrine in first 
year contracts. Exactly why is it that 
late nineteenth century capitalism 
needed to render an uncle’s promise 
to pay his nephew a handsome 
sum, if he didn’t smoke ‘til age 21, 
a legal nullity? Or was it the other 
way around: that capitalism needed 
such promises to be enforceable? 
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The second difficulty is that there is 
no “logic” to monopoly capitalism, and 
law cannot be usefully understood, by 
someone who has to deal with it in 
all its complexity, as “superstructural.” 
Legal rules the state enforces, and legal 
concepts that permeate all aspects of 
social thought, constitute capitalism as 
well as responding to the interests that 
operate within it. Law is an aspect of 
the social totality, not just the tail of 
the dog. The rules in force are a factor 
in the power or impotence of all social 
actors (though they certainly do not 
determine outcomes in the way liberal 
legalists sometimes suggest they do). 

Because it is part of the equation of 
power rather than simply a function of 
it, people struggle for power through 
law, constrained by their limited 
understanding and limited ability 
to predict the consequences of their 
maneuvers. To understand law is to 
understand this struggle as an aspect 
of class struggle and as an aspect of the 
human struggle to grasp the conditions 
of social justice. The outcomes of 
struggle are not preordained by any 
aspect of the social totality, and 
the outcomes within law have no 
“inherent logic” that would allow one 
to predict outcomes “scientifically,” or 
to reject in advance specific attempts 
by judges and lawyers to work limited 
transformations of the system. 

Left-liberal rights analysis submerges 
the student in legal rhetoric, but, 
because of its inherent vacuousness, 
can provide no more than an 
emotional stance against the legal 
order. The instrumental Marxist 
approach is highly critical of law, but 
also dismissive. It is no help in coming 
to grips with the particularity of rules 
and rhetoric, because it treats them, 
a priori, as mere window dressing. 

In each case, left theory fails left 
students because it offers no base for 
the mastery of ambivalence. What 
is needed is to think about law in 


a way that will allow one to enter 
into it, to criticize without utterly 
rejecting it, and to manipulate it 
without self-abandonment to their 
system of thinking and doing. 

Student Evaluation 

Law schools teach a small number 
of useful skills. But they teach them 
only obliquely. It would threaten 
the professional ideology and the 
academic pretensions of teachers to 
set about to make their students as 
good as they can be at the relatively 
simple tasks that they will have to 
perform in practice. But it would 
also upset the process by which a 
hierarchical arrangement analogous 
to that of law school applicants, law 
schools, and law firms is established 
within a given student body. 

To teach the repetitive skills of legal 
analysis effectively, one would have 
to isolate the general procedures that 
make them up, and then devise large 
numbers of factual and doctrinal 
hypotheticals where students could 
practice those skills, knowing what 
they were doing, and learning in every 
single case whether their performance 
was good or bad. As legal education 
now works, on the other hand, 
students do exercises designed to 
discover what the “correct solution” 
to a legal problem might be, those 
exercises are treated as unrelated to 
one another, and students receive 
no feedback at all except a grade 
on a single examination at the end 
of the course. Students generally 
experience these grades as almost 
totally arbitrary—unrelated to how 
much you worked, how much you 
liked the subject, how much you 
thought you understood going into 
the exam, and what you thought 
about the class and the teacher. 

This is silly, looked at as pedagogy. But 
it is anything but silly when looked 


at as ideology. The system generates 
a rank ordering of students based on 
grades, and students learn that there 
is little or nothing they can do to 
change their place in that ordering, 
or to change the way the school 
generates it. Grading as practiced 
teaches the inevitability and also the 
justice of hierarchy, a hierarchy that 
is at once unnecessary and false. 

It is unnecessary because it is largely 
irrelevant to what students will do 
as lawyers. Most of the process of 
differentiating students into bad, better 
and good could simply be dispensed 
with without the slightest detriment 
to the quality of legal services. It is 
false, first, because in so much as it 
does involve the measuring of the real 
and useful skills of potential lawyers, 
the differences between students could 
be ??leveled up?? at minimal cost, 
whereas the actual practice of legal 
education systematically accentuates 
differences in real capacities. If law 
schools invested some of the time 
and money they now put into socratic 
classes in developing systematic skills 
training, and committed themselves 
to giving constant, detailed feedback 
on student progress in learning those 
skills, they could graduate the vast 
majority of all the law students in 
the country at the level of technical 
proficiency now achieved by a small 
minority in each institution. 

Law schools convey their factual 
message to each student about his or 
her place in the ranking of students 
along with the implicit corollary 
that place is individually earned, and 
therefore deserved. The system tells 
you that you learned as much as you 
were capable of learning, and that 
if you feel incompetent, or that you 
could have become better at what you 
do, it is your own fault. Opposition is 
sour grapes. Students internalize this 
message about themselves and about 
the world, and so prepare themselves 
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for all the hierarchies to follow. 

Incapacitation for 

Alternative Practice 

Law schools channel their students 
into jobs in the hierarchy of the bar 
according to their own standing in 
the hierarchy of schools. Students 
confronted with the choice of what 
to do after they graduate experience 
themselves as largely helpless: they 
have no “real” alternative to taking a 
job in one of the conventional firms 
that hires from their school. Partly, 
faculties generate this sense of student 
helplessness by propagating myths 
about the character of the different 
kinds of practice. They extol the forms 
that are accessible to their students; 
they subtly denigrate or express envy 
about the jobs that will be beyond 
their students’ reach; they dismiss as 
ethically and socially suspect the jobs 
their students won’t have to take. 

As for any form of work outside the 
established system—for example, 
legal services for the poor, and 
neighborhood law practice—they 
convey to students that, although 
morally exalted, the work is hopelessly 
dull and unchallenging, and that the 
possibilities of reaching a standard 
of living appropriate to a lawyer are 
slim or non-existent. These messages 
are just nonsense-the rationalizations 
of law teachers who long upward, 
fear status degradation, and above 
all hate the idea of risk. Legal 
services practice, for example, is far 
more intellectually stimulating and 
demanding, even with a high case 
load, than most of what corporate 
lawyers do. It is also more fun. 

Beyond this dimension of professional 
mythology, law schools act in more 
concrete ways to guarantee that their 
students will fit themselves into their 
appropriate niches in the existing 
system of practice. First, the actual 


content of what is taught in a given 
school will incapacitate students from 
any other form of practice than that 
allotted graduates of that institution. 
This looks superficially like a rational 
adaptation to the needs of the market, 
but it is in fact almost entirely 
unnecessary Law schools teach so 
little, and that so incompetently, 
that they cannot, as now constituted, 
prepare students for more than one 
career at the bar. But the reason for 
this is that they embed skills training 
in mystificatory nonsense, and 
devote most of their teaching time 
to transmitting masses of ill-digested 
rules. A more rational system would 
emphasize the way to learn law, rather 
than rules, and skills rather than 
answers. Student capacities would be 
more equal as a result, but students 
would also be much more flexible 
in what they could do in practice. 

A second incapacitating device is the 
teaching of doctrine in isolation from 
practice skills. Students who have 
no practice skills tend to exaggerate 
how difficult it is to acquire them. 
There is a distinct lawyers’ mystique 
of the irrelevance of the “theoretical” 
material learned in school, and of the 
crucial importance of abilities that 
cannot be known or developed until 
one is out in the “real world,” “on 
the firing line” and “in the trenches.” 
Students have little alternative to 
getting training in this dimension of 
things after law school. If you have 
any choice in the matter, it will seem 
impractical to think about setting up 
your own law firm, and only a little less 
impractical to go to a small or political 
or unconventional firm rather than to 
one of those that offers the standard 
package of post-graduate education. 
Law schools are wholly responsible 
for this situation. They could quite 
easily revamp their curricula so that 
any student who wanted it would 
have a meaningful choice between 
independence and servility. 


A third form of incapacitation is more 
subtle. Law school, as an extension 
of the educational system as a whole, 
teaches students that they are weak, 
lazy, incompetent and insecure. And 
it also teaches them that if they 
are fortunate, and willing to accept 
dependency, large institutions will take 
care of them almost no matter what. 
The terms of the bargain are relatively 
clear. The institution will set limited, 
cognizable tasks, and specify minimum 
requirements in their performance. 

The student/associate has no other 
responsibilities than performance of 
those tasks. The institution takes care 
of all the contingencies of life, both 
within the law (supervision and back 
up from other firm members; firm 
resources and prestige to bail you out 
if you make a mistake) and in private 
life (firms offer money, but also long 
term job security and delicious benefits 
packages aimed to reduce risks of 
disaster). In exchange, you renounce 
any claim to control your work setting 
or the actual content of what you do, 
and agree to show the appropriate 
form of deference to those above you 
and condescension to those below. 

By comparison, the alternatives are 
risky. Law school does not train 
you to run a small law business, to 
realistically assess the outcome of 
a complex process involving many 
different actors, or to enjoy the 
feeling of independence and moral 
integrity that comes of creating your 
own job to serve your own goals. It 
tries to persuade you that you are 
barely competent to perform the 
much more limited roles it allows 
you, and strongly suggests that it 
is more prudent to kiss the lash 
than to strike out on your own. 

Chapter Three 

Hierarchies of the Legal Profession 

Throughout their legal education, 


students are engaged in reconceiving 
themselves and the legal profession. 
Partly this is an affair of knowledge. 
Students find out things about the 
bar and about themselves that they 
didn’t know before, and the process 
has a direction—it is a process of loss, 
of possibilities foreclosed. Knowledge 
of professional life renders irrelevant 
capacities you have but will not be 
allowed to use. Newly discovered 
incapacities of the self make it 
impossible to play roles it was easy 
to fantasize as a college student. 

To begin with, there is the fact 
that most law jobs, and almost all 
the jobs at the top of the hierarchy, 
consist of providing marginally 
important services to businesses in 
their dealings among themselves and 
with consumers and stray victims. 

Of the remaining jobs, the great 
majority involve trying to get money 
out of the business community in the 
form of compensation for injuries to 
individuals, or of arranging the private 
affairs of middle class or upper class 
people. The total number of jobs that 
directly serve the public interest is 
small, and the number of jobs that 
integrate law and left political action 
is tiny. The notion that lawyers as a 
group work at a profession which is 
intrinsically involved with justice, or 
that lawyers are at least on the front 
lines of class struggle, is one of the 
things that allows left students to 
resolve their ambivalence enough 
to go to law school. But in fact the 
profession is mainly engaged in 
greasing the wheels of the economy. 

A second crucial piece of information 
is that this is partly drudge work, 
partly puzzle solving (with the 
narcotically fascinating and morally 
vacuous quality of, say, bridge), and 
partly a macho battle of wills in which 
all that counts is winning. Most of this 
work has no discernible moral spin to 
it, let alone a political spin. It is not 
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that it is “evil,” it is that it is socially 
inconsequential, even when you look at 
it in terms of the profession as a whole 
rather than in terms of individual 
lawyers. It is fulfilling to help people 
achieve their objectives (theirs, not 
yours), to exercise one’s skills, to make 
money and be respected. That’s it. 

As dreams of pursuing careers that 
would be unambiguously good begin 
to fade, it becomes important that 
lawyers submit to hierarchy in concrete 
ways, as well as in the more abstract 
way of abandoning their hope of 
integrating their jobs and their politics. 
One will drudge, solve puzzles and 
fight the battle of wills in a law firm. 

Many students have a clear sense of 
the hierarchical role of lawyers in 
society, but little sense of just how 
stratified is the bar itself. Getting 
into law school, or getting into an 
elite law school seems to parachute 
them beyond the land of struggle into 
a realm of assured superiority. They 
discover some of how wrong this is 
through the admissions process, which 
firmly establishes that law schools 
exist on a scale of rank which has its 
ambiguities but is unequivocal in its 
rejections. But it is still a shock that 
what your background is, where you 
went to law school, and how well 
you did seem to make an enormous 
difference to where you can get a job, 
what the actual content of your job will 
be, and what you can reasonably look 
forward to in the way of professional 
advancement over your whole career. 

Law firms are ranked just as law 
schools are (with the same ambiguity 
and the same near finality). The 
lawyers in the “top” firms make 
more money, exercise more power 
and have more prestige than lawyers 
in the next rank, these lawyers 
lord it over those below them, 
and so forth to the bottom. 


The top firms have top clients, work 
in the top courts, have top office 
conditions, do more “challenging” 
work, and are less subject to all kinds 
of minor pains and humiliations 
than those lower down. 

This hierarchy is illegitimate (it is 
neither socially necessary nor in accord 
with any kind of merit) and it is also 
sick. Many of the badges of top status 
are things people should shun rather 
than embrace, such as isolation from 
egalitarian contact with people of 
other social classes than one’s own, 
extreme specialization, having people 
to treat like slaves, and conspicuous 
consumption. Many of the attributes 
of top work that are supposed to 
make it top are mythical: it is often 
more mechanical, less creative, less 
socially valuable and less fun than 
the work done on the next rung 
down the ladder. But the hierarchy of 
firms is a social fact. It must be dealt 
with, consciously or unconsciously, 
willingly or unwillingly, by all 
lawyers. It influences the ambitions, 
the fears, and the concrete actions 
of all lawyers. And there is nothing, 
at least for the moment, that law 
students can do about its existence. 

The hierarchy of firms is based in part 
on the general class, sexual and racial 
structure of American society. There 
are lower middle class, middle class 
and upper middle class lawyers, and 
because they congregate in groups 
mainly according to class criteria, 
there are lower middle, middle and 
upper middle class law firms. In some, 
lawyers wear leisure suits, in others, 
three piece worsted suits. In some 
there are photographs of lawyers’ 
sailboats on the office walls along 
with the diplomas; in others there are 
reproductions of seascapes bought by 
wives to brighten things up. There are 
regional accents, but also class accents; 
fancy colleges and unfancy colleges. 
There are few blacks anywhere to be 
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seen. Women are underrepresented in 
the top firms; within those firms, they 
tend to do legal jobs with relatively 
low prestige (trusts and estates 
rather than litigation). In general, 
the legal universe just reproduces 
the society around it: most people 
live in homogeneous enclaves within 
which they rigidly observe the 
rituals and guard the prerogatives 
of their station, while vigorously 
denying that the concept of station 
has any relevance to their lives. 

The hierarchy of firms is also in part 
a professional hierarchy. Lawyers 
in top firms went to higher ranked 
law schools and got better grades 
than lawyers in the next-to-top, 
and so on through gradations to 
the bottom. Within the bar, it is 
possible to distinguish oneself as 
a technically terrific lawyer and 
move up a notch or two, or to be 
such a bad lawyer one is disgraced 
and tumbled a rung or two down. 

At first glance, it might appear that 
there would be a constant tension 
between the demands of the two 
hierarchies, since there is no reason 
to believe that professional merit 
is distributed other than randomly 
with regard to class, sex or race. But 
there are practices within the system 
that work to minimize or altogether 
eliminate any such tension. The first 
is that the class/sex/race system 
gets hold of people long before the 
professional one, and creates them 
in such a way that they will, with 
some legitimating exceptions, appear 
to deserve on professional grounds 
the position that is in fact based on 
other things. Your chances of ending 
up at a “top” law school are directly 
proportional to your status at birth. 

Second, people who are able to succeed 
according to existing professional 
criteria learn that they must also 
put themselves through a process of 


assimilation that has nothing to do 
with professionalism. Law schools 
are finishing schools as well as trade 
schools, where everyone learns to 
act more or less according to the 
behavioral criteria of the rung of the 
profession they hope to enter. There 
are children of lower middle class 
parents at Yale, but the student culture 
is relentlessly upper middle class. There 
are children of working class parents 
at Boston College, but the student 
culture mixes only lower middle and 
middle class styles. The result of the 
initial stacking of the system combined 
with the norm of upward assimilation 
is that the class/sex/race hierarchy 
controls the professional hierarchy 
rather than being disrupted by it. 

Law firms offer security and training 
only in exchange for complicity in 
various further forms of hierarchy. 

The first of these is internal to 
the firm. There is the generational 
hierarchy of lawyers, and the sharp 
occupational hierarchy that separates 
the lawyers from the secretaries and 
the secretaries from messengers and 
maintenance people. The pecking 
order conditions all of working 
life. Young lawyers are no more 
free to disown their hierarchical 
superiority to the staff than to cast 
off deference and dependence on 
partners. It is almost as bad to treat 
your secretary like a partner as to 
do the reverse, and no one smiles on 
a perverse rejection of the rewards 
and reassurances (flexible hours 
and expense accounts, for example) 
that go along with your particular 
place in the scheme of things. 

A second hierarchy is that of the 
judicial system, in which judges 
play the role of tin gods, exacting an 
extraordinary servility from their court 
personnel and the lawyers and litigants 
who appear before them. Judges are 
free to treat, and often do treat those 
who come before them with a degree 


of personal arrogance, a sense of 
entitlement to arbitrariness, and an 
insistence on deference that provide 
an extreme model of everything 
that is wrong with legal hierarchy. 

Lawyers are complicit in this behavior: 
they expect it, and even enjoy 
the purity of the experience—the 
absolute character of the submission 
demanded, with its suggestion of 
playing a game which is really and 
truly for keeps. Beyond that, the 
judicial system is based on the same 
extreme specialization of function 
and differentiation of capacities as 
the hierarchy of the bar and the 
internal hierarchy of particular 
firms. All of this deforms the very 
idea of justice, rendering it at once 
impersonal, inaccessible to ordinary 
human understanding and ordinary 
human practice, and intensely 
personal, since everything depends, 
most of the time, on the crotchets 
and whims of petty dictators. 

The third hierarchy relates lawyers 
to their clients. It works differently 
for different firms, according to their 
rank in the hierarchy of the bar. Top 
firms deal with the managers of 
large corporations. They engage with 
them on the basis of an implicit deal: 
the lawyers accept, even participate 
enthusiastically in the self-interested, 
or immoral, or downright criminal 
behavior of the client, in return for 
client acquiescence in the charging of 
ludicrous fees for work that is mainly 
elementary or mindless, and vastly 
swollen by conventions of over¬ 
research and over-writing. Within 
their assigned province, the lawyers 
behave as though they possessed the 
knowledge of the Delphic oracle. 

At the lower levels of the hierarchy, 
there are different patterns of 
domination, mainly involving lawyers 
making decisions for clients, where 
the client was perfectly capable of 
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deciding on his own or her own, in 
ways that make things easy for the 
lawyer, or profitable, or correspond 
to the lawyer’s own morality or 
preferences. As in corporate law, the 
whole thing is based on excluding 
clients from knowledge they would 
need to decide on their own, while 
at the same time mystifying that 
knowledge. But in many lawyer/ 
client encounters below the top 
level, there is also social inequality 
between the parties, with the lawyer 
of higher social class than the client, 
and this hierarchy reenforces and is 
reenforced by the professional one. 

The final hierarchy that concerns us 
is the general social arrangement in 
which lawyers are treated—even in 
a country with a long tradition of 
anti-lawyer polemicizing— as among 
the elite of the nation. Partly this is 
simply a reflection of the fact that 
many lawyers come from the upper 
middle class to start with. But it has 
some small basis in the usefulness of 
lawyers’ skills and lawyers’ knowledge 
in the actual operation of legislative 
and executive politics, and some small 
basis in the real importance and value 
of the legal profession as an expression 
both of commitment to truth and to 
helping people. On this foundation, 
lawyers have managed to erect a 
massive edifice of social prestige and 
material over-reward. At each level of 
the class system, lawyers are granted 
a measure of deference and a measure 
of power altogether disproportionate 
to their objective merit. In their group 
activities, but also in their individual 
social lives, they tend to exploit this 
deference and to accentuate it by 
emphasizing the arcane character 
of what they know and do. 

The legal hierarchies I have been 
describing have three features in 
common. First, the people involved in 
each of them have roles, and the roles 
require different activities and draw on 


different capacities. There are partners, 
associates, secretaries and janitors. 
There are corporate lawyers, business 
litigation lawyers, real estate lawyers, 
small time personal injury lawyers. 
There are lawyers and mere lay people. 
Second, if we look at each hierarchy 
as a joint enterprise within which 
people produce things, participants 
playing different roles receive unequal 
rewards, and exercise unequal degrees 
of power, both over production 
decisions and over the organization 
and style of the workplace. This is 
most obviously true in the highly 
organized, oligarchical world of 
the individual firm, but also true of 
the bar taken as a unit, and of the 
hierarchical relations of the profession 
to its clients and to society at large. 

Third, each hierarchy operates within 
a cultural framework that gives a 
meaning to the differences in activities 
and capacities, and to the inequality 
of power and reward. The meaning 
is that the whole arrangement is 
based on the natural differences 
between people, with respect to talent 
and energy, that it serves the social 
function of maximizing the quantity 
and quality of legal services to society, 
and that it is therefore just. Hierarchy 
reflects desert. The parties signify their 
participation in this universe of shared 
meanings (whether or not they really 
believe in it) through deferential or 
imperious behavior towards others, 
and by “explaining” what is going on in 
its terms. “Why do some firms make 
so much more than others, year after 
year?” “Well, the best firms can charge 
higher prices than the less good firms. 
Since they can charge more, they can 
hire the best law students, so they 
make even more money. And so on. 

Besides having common features 
(differentiation of activities and 
capacities, inequality of power and 
reward, meritocratic legitimating 
ideology), the hierarchies are related 


to one another in a functional way. 
Internally hierarchical firms are the 
building blocks of the hierarchy of 
firms, and it is the bar as a whole 
that is in a hierarchical relation to 
society at large. The structure of the 
parts reproduces the structure of 
the whole, or vice versa, depending 
on how you look at it. Individuals 
are to firms as firms are to the 
bar as the bar is to society. 

The above description exaggerates 
the grimness of life after law school. 
It’s true that socially constructive 
law jobs are a tiny minority of the 
total, but their absolute number is 
large—so large that a geographically 
mobile student with determination is 
just about certain to find something 
to do that’s politically progressive- 
-eventually. There are progressive 
neighborhood lawyers, private 
civil liberties lawyers in their own 
elite firms, public interest lawyers, 
legal services lawyers, lawyers for 
government regulatory agencies, 
union and insurgent rank and file 
labor lawyers, and even progressive 
law teachers. Each of these modes 
(there are others) has its rewards 
and problems. In spite of perennial 
tensions and rivalries among 
them, and in spite of the generally 
conservative political climate, the 
group as a whole is growing, and 
growing in morale, sophistication 
and solidarity as well as in numbers. 

It is not important for our purpose 
here to get the picture just right- 
no one really knows what’s going on 
anyway. The point is rather that some 
version of the hierarchical reality 
of the bar impinges on everything 
that happens to students from about 
the middle of the first year through 
graduation. One cannot grasp 
the political significance of legal 
education without understanding 
that the future is present within every 
moment of a student’s experience. 
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Students themselves, through their 
activities after they graduate from 
law school, reproduce this very world, 
with amazingly little change from 
generation to generation. The system 
is there only because they remake it 
anew every day. They do this in part 
because law schools persuade them 
that it is the best possible system, 
while at the same time disabling 
them, individually and collectively, 
from doing anything effective against 
it if the ideology doesn’t “take.” 

Chapter Four 

The Contribution of Legal Educa¬ 
tion to the Hierarchies of the Bar 

This chapter describes some of 
the ways in which legal education 
contributes to the legal hierarchies 
I described in the last section. The 
relationship between legal education 
and legal hierarchy is complex, and 
I think it’s worth going into in some 
detail because it offers insight into 
the issue of how hierarchy works in 
general. I want to distinguish three 
different ways in which one can see 
legal education as a causal factor in the 
persistence of hierarchy within the bar. 

The Analogy Effect 

The first of these is the simplest and 
the weakest—it ‘night be called the 
analogy effect. Legal education has 
an internal structure very much like 
that of the bar. Each law school has 
its arrangement of professors, assistant 
professors, students and staff, roughly 
analogous to the internal arrangement 
of a law firm. Law schools themselves 
are ranked, with differences in what 
they teach, how they teach it, how 
much power they have in the field 
of legal education, and what rewards 
their faculties receive. Within the 
world of legal education, there is a 
legitimating ideology which explains 
and justifies these rankings in terms of 


natural differences in capacities, social 
utility and fairness. There are patterns 
of deference through which people 
signify their participation in this world 
of shared meanings, as anyone who has 
attended a meeting of the Association 
of American Law Schools can testify 

By the analogy effect I mean simply 
that legal education “resonates” with or 
“hangs together?? with the hierarchical 
system of the bar. That one system is 
organized this way makes it seem more 
natural that another should be, so 
long as the first is regarded as in fact 
legitimate. (Of course, it can work the 
other way, with the delegitimation of 
one system having a corrosive effect on 
those regarded as analogous, heh heh.) 

The analogy effect is merely formal. It 
is independent of the actual functional 
relationship between the two systems. 
It operates between legal education 
and law practice, but also between 
the legal profession and the medical 
profession, the media, architecture, 
business management, and even the 
organization of the shop floor in 
manufacturing. Because hierarchy in 
all these areas is present, looks vaguely 
similar, relies on the same general 
meritocratic legitimating ideology, it 
is strengthened simply by numbers— 
it looks like it’s “the way things are.” 

Legal Ideology as an “Input” 

A second way in which legal education 
relates to legal hierarchy after law 
school arises from its specialized 
character as education. Law teachers 
are constantly involved in explaining 
how the world works, and also in 
formulating notions of how it should 
work. As it presently operates, legal 
education is like education in general 
in that it propagates the message that 
things are the way they are because it 
is best, or close to best that they should 
be that way. In other words, the legal 
education system produces ideology. 


Ideology is one of its “inputs” into the 
rest of the social system. Since the bar 
is part of the social system, it benefits 
from this legitimating contribution. 

I am not here speaking of anything 
law schools teach about law practice, 
but about their general message about 
the legal rules in force. Law schools, 
as we saw above, do more than teach 
these rules. They also teach why they 
are a good thing, and that they are 
there because they are a good thing. 
These rules provide the framework 
within which social actors create 
all the hierarchies of our society, 
including the hierarchies of the bar. If 
the rules were different—for example, 
if all bosses were legally obligated 
to spend part of every day on their 
own typing, or if secretaries had a 
legal right to education for upward 
job mobility—the hierarchies would 
be different too. In so much as legal 
education legitimates the rules in 
force, it legitimates the consequences, 
in terms of the division of labor and 
inequality of power and reward, that 
flow from the rules. By teaching law 
students that the rules are groovy, 
law teachers also teach them that 
they are entitled to the six figure 
salaries they will earn in corporate law 
practice, just as doctors and business 
managers are entitled to theirs. 

Within its general ideological message, 
legal education has some particular 
things to say to lawyers—namely, 
that what they do is more than just a 
craft, like, say carpentry. What they 
do is “legal reasoning.” Law schools 
are largely (though not exclusively) 
responsible for persuading lawyers and 
the lay public that lawyers do more 
than exercise the skills I described 
in the section on the curriculum. So 
they are also at least partly responsible 
for the hierarchical relations that 
lawyers manage to erect on that 
shadowy foundation. The mystique 
of legal reasoning reenforces all 
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these hierarchies because it makes 
it seem that people who have gone 
to law school are privy to secrets 
that are loaded with social value. 

The actual capacities of lawyers— 
knowledge of rule systems, of issue 
spotting, case analysis and pro/con 
policy argument—have real social 
value; they are difficult to acquire; 
and one can’t practice law effectively 
without them. But they are nowhere 
near as inaccessible as they are made 
to seem by the mystique of legal 
education. By mystifying them, 
law schools make it seem necessary 
to restrict them to a small group, 
presumed to be super-talented. That, in 
turn, makes it seem necessary to divide 
the labor in the joint enterprise of 
providing legal services so that most of 
the participants (secretaries, paralegals, 
office assistants, court clerks, janitors, 
marshals, and so on) are firmly and 
permanently excluded from doing the 
things that are most challenging and 
rewarding within the overall activity. 
Once they have devalued everyone 
else on “professional” grounds, it 
also seems natural for those who 
have gone to law school to specialize 
in the most desirable tasks, while 
controlling the whole show and 
reaping the lion’s share of the rewards. 

The Hierarchical 

Structuring of the Group 

of Prospective Lawyers 

The third way in which legal education 
contributes causally to the hierarchies 
of the bar is by structuring the 
population of potential lawyers so 
that it will seem natural, efficient 
and fair that they should incorporate 
themselves into the existing hierarchy 
of law firms without much changing 
it. To grasp this, imagine that by 
some bizarre chance all the lawyers 
in the country decided to create a 
bar of roughly equal firms, in place 
of the existing hierarchy. Such a 


program would have many things in 
its way, even supposing the decision 
to pursue it was unanimous, including 
the influence by analogy of all the 
other hierarchies of our society, 
and the ideological messages about 
existing legal arrangements, and 
about the nature of legal reasoning, 
that the schools now propagate. 

But the program of equalization would 
also have to contend with the fact that 
law school graduates enter practice as a 
group already structured hierarchically. 
They already have different capacities, 
different values and expectations, 
and different visions of what law 
practice should be. There is more to 
it than difference: they are unequal, 
in many though by no means all 
respects, before they have even begun. 

The internal structure of the group 
corresponds roughly to the structure 
of the bar: some prospective lawyers 
are prepared for elite practice, others 
for small time solo practice. The 
whole group tends most of the time 
to believe that these differences 
among themselves, these inequalities, 
flow from individual characteristics, 
from their personal virtues and 
vices, talents and energies. 

Against this background, it seems 
an almost inescapable inference that 
these prospective lawyers should be 
organized into a hierarchy of firms that 
will reflect and exploit for social good 
the differences among them. The group 
itself is likely to see this as a desirable 
or at least as a fair outcome, one that 
gives people what they deserve. Yet 
this seeming inevitability is in large 
part, though of course not entirely, a 
product of the way the collectivity of 
law teachers has chosen to organize 
its joint enterprise of legal education. 

The teachers’ fundamental structuring 
practice is the creation and 
maintenance of a hierarchy of law 


schools. This involves at least three 
subpractices: First, law teachers create 
an ordering of schools according 
to material resources and faculty 
academic qualifications (the richest 
schools tend as a general matter 
to have the most academically 
qualified faculty rather than the 
least qualified). Second, law teachers 
arrange law school applicants in an 
ordering according to “corrected” 
college grades and LSAT scores. 
Third, law teachers allocate students 
to schools so that the better” 
students go to the “better” schools. 

The upshot is a system in which 
some schools have lots of money, 
“good” teachers, and “good” students. 
Other schools have middling money, 
teachers and students. The bottom 
schools have little money, “bad” 
teachers and “bad” students. (Of 
course, some schools defy such easy 
characterization, but not many.) 

There is nothing “natural” about this 
situation. Indeed there are several 
European countries in which all the 
law schools are more or less equal 
(though by no means identical one to 
another) in terms of money, students 
and faculty. Law teachers in this 
country could set out to equalize 
the schools and then do what was 
necessary to keep them equal. For 
example, we could assign teachers 
to schools at random (perhaps with 
a regional preference), equalize per 
student expenditures, and assign 
the “worst” students to the schools 
that looked “best” educationally. 

We could periodically scramble 
faculty and facilities in order to 
prevent temporary advantages from 
ripening into permanent hierarchy. 
The schools could be kept small 
enough so that random student and 
teacher assignment would produce 
a flowering of real differences 
rather than the current lockstep. 


The pool of prospective lawyers would 
look very different if law teachers 
chose to form it in this way. Legal 
education would facilitate rather 
than obstruct efforts to democratize 
the bar. What would be lost? 

In so far as the hierarchy of schools 
works on its own terms—that is, 
makes sure that the most promising 
students get the most material 
resources, the best teachers and the 
most advanced academic program— 
it needs some justification because it 
intentionally accentuates inequality. 

I don’t think it’s remotely possible to 
justify the inequality on the ground 
that the total pool of prospective 
lawyers is more socially valuable if 
educated in this skewed way than 
it would be if all law students had 
equal access to educational resources. 
Indeed, with some affirmative 
redistribution of resources and a lot 
of conscious effort we could level 
entering students up, so as to sharply 
reduce the inequality of educational 
outcome while raising the average 
level, and not lowering the abilities of 
those at the top. I think we’d deliver 
better legal services to more people 
as a result. The hierarchy of schools 
is unnecessary as well as unfair. 

It’s just a confusion to think that an 
egalitarian system would involve more 
(or less) compulsion than what we 
have now. Today, the compulsion is in 
the form of testing and certification, 
followed by forced allocation of 
students and faculty to institutions 
according to their rank ordering. 
Choice is within a particular level. 

An egalitarian system would exercise 
compulsion through a cut-off: some 
kind of testing and certification of 
minimum competence to be a teacher 
or a student. The cut-off would be 
the subject of struggle. However the 
struggle came out, it would represent 
the forced exclusion of many aspirants 
to legal careers. But once the cut- 
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off occurred, an egalitarian system 
based substantially on chance could 
offer students and faculty a lot more 
choice among equal (but by no means 
identical) institutions than they now 
enjoy The existing system is no more 
“free” than it is natural or efficient. 

It would, however, be much worse- 
-perhaps intolerable—if it worked 
better on its own terms. As things 
now stand, it is only “better” students 
in quotation marks that get allocated 
to schools that are themselves 
only “better” in quotation marks. 

Law school criteria for hiring and 
promoting faculty are so arbitrary with 
respect to any intelligible notion of 
merit that they partially randomize 
faculty composition (though the 
criteria are anything but random with 
respect to race, sex and class). The 
student admission index has the same 
effect, scattering good students across 
the whole spectrum of schools. The 
system as a whole is so arbitrary and 
so plainly corrupted by class, racial and 
sexual bias that people at the “lower” 
levels have no reason to see themselves 
as inferior, in spite of the heavy 
meritocratic ideology and the amazing 
smugness of the supposed elite. 

No one aspect of legal education 
is crucial to the process by which 
law teachers structure the group of 
prospective lawyers. For example, 
law teachers could make a real 
effort to equalize law schools and 
then keep them equal, but still rank 
students in an admissions process, 
compete for the “best” among them, 
narrow them through specialized 
curricula, and grade them. Or suppose 
that law school admission was by 
random selection from the pool 
that could meet a set of minimum 
requirements for socially constructive 
law practice. It would still be possible 
to have a hierarchy of schools. 

It is nonetheless the case that all the 


practices point in the same direction, 
and reenforce one another. The 
inequality among students that is 
asserted when schools rank applicants 
gets accentuated when they choose 
to give the less promising a worse 
education than the more promising, 
and when they choose to educate 
them in ways that cut off their access 
to the capacities that are valued in the 
“top” schools. The system of student 
evaluation intensifies the structuring 
effect of admissions, school hierarchy 
and curriculum through the message 
that grades are somehow objective 
(though you experience them as 
arbitrary) so that it is hopeless to try 
to improve your performance, more 
than marginally, after the first year. 

The Role of Physical Violence 

in the Structuring Process 

There is a real element of force—of 
physical violence—in the structuring 
process, though it is easy to lose sight 
of it, so completely do the participants 
internalize its norms. If you try to go 
to Harvard in spite of having gotten 
in only to Suffolk, the school will 
eventually call the police and have you 
taken off the premises, violently taken 
if you resist. They will believe that you 
are crazy, rather than criminal, as it 
seems unlikely that any sane person 
would challenge the system in this 
way, so you probably won’t go to jail. 

Or suppose you were to join together 
with other students to demand that 
all law schools share their resources 
on the basis of an equal number of 
dollars expended per student. You 
could talk all you wanted, but if you 
all sat in in your classrooms, there 
would come a moment when the 
administration would appeal to the 
rule of law, meaning in this case 
the rule that what they say goes, 
and threaten, at least, to call for as 
many policemen as were necessary to 
force you out. That this almost never 
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happens does not make it one whit 
less real an influence on the behavior 
of everyone involved, especially since 
everyone seems to me to overestimate 
the actual willingness and ability of 
those in formal, legal control to play 
hardball rather than negotiate. 

But if it were only a matter of force, 
our imagined collectivity of lawyers 
trying to equalize law firms would 
treat the structuring activities of law 
teachers as a relatively unimportant 
obstacle. What makes things much 
worse than that is that law teachers 
as a group successfully persuade most 
law students that in truth the best 
students have been fitted to the best 
schools, that the best schools are in 
fact better and teach better things, and 
that the better students at any given 
school are rewarded with better grades. 
Law teachers indoctrinate students to 
believe that people and institutions 
arrange themselves naturally in 
hierarchies, and that the hierarchy 
they have been involved with for 
three years is a particularly legitimate 
because particularly meritocratic one. 

To protest against this system seems 
like sour grapes-morally unsavory as 
well as practically futile. To change it, 
say by applying the legal rules about 
racial and sexual discrimination that 
are a matter of course for blue collar 
jobs (under the Supreme Court’s 
Griggs decision requiring objective 
validation of job qualification tests 
that have a disproportionate impact 
on minorities) seems to risk serious 
social malfunction, and serious 
injustice to individuals entitled to 
just rewards for “their” talents. 

Chapter Five 

The Modeling of Hierarchical Rela¬ 
tionships 

Yet another way in which legal 
education contributes causally to 


the hierarchies of the bar is through 
the practices of law teachers that 
model for students how they are 
supposed to think, feel and act 
in their future professional roles. 

Some of this is a matter of teaching 
by example, some of it a matter 
of more active learning from 
interactions that are a kind of clinical 
education for lawyerlike behavior. 

This training is a major factor in the 
hierarchical life of the bar. It encodes 
the message of the legitimacy of 
the whole system into the smallest 
details of personal style, daily routine, 
gesture, tone of voice, facial expression, 
a plethora of little p’s and q’s for 
everyone to mind. Partly these will 
serve as a language—a way for the 
young lawyer to convey that she knows 
what the rules of the game are, and 
intends to play by them. Partly, it is a 
matter of ritual oaths and affirmations- 
-by adopting the mannerisms one 
pledges one’s troth to inequality. 

And partly it is a substantive matter 
of value. Hierarchical behavior will 
come to express and realize the 
hierarchical selves of people who 
were initially only wearers of masks. 

A first lesson is that professors are 
intensely preoccupied with the status 
rankings of their schools, and show 
themselves willing to sacrifice to 
improve their status in the rankings, 
and to prevent downward drift. 

They approach the appointment of 
colleagues in the spirit of trying to 
get people who are as high up as 
possible in a conventionally defined 
hierarchy of teaching applicants, 
and they are notoriously hostile to 
affirmative action in faculty hiring, 
even when they are quite willing to 
practice it for student admissions 
and in filling administrative posts. 
Assistant professors begin their 
careers as the little darlings of their 
older colleagues. They end up in tense 
competition for the prize of tenure, 


trying to accommodate themselves to 
standards and expectations that are, 
typically, too vague to master except by 
a commitment to please at any cost. In 
these respects, law schools are a good 
preview of what law firms will be like. 

Law professors, like lawyers, have 
secretaries. Students deal with them 
off and on through law school, watch 
how their bosses treat them, how 
they treat their bosses, and how “a 
secretary” relates to “a professor” 
even when one does not work for 
the other. Students learn that it is 
acceptable, even if it’s not always 
and everywhere the norm, for faculty 
to treat their secretaries petulantly, 
condescendingly, with a perfectionism 
that is a matter of the boss’ face 
rather than of the demands of the job 
itself, as though they were personal 
body servants, utterly impersonally, 
or as objects of sexual harassment. 

They learn that “a secretary” treats “a 
professor” with elaborate deference, 
as though her time and her dignity 
meant nothing and his everything, 
even when he is not her boss. In 
general, they learn that humane 
relations in the workplace are a matter 
of the superior’s grace, rather than 
of human need and social justice. 

These lessons are repeated in the 
relationships of professors and 
secretaries with administrators and 
with maintenance and support staff. 
Teachers convey a sense of their 
own superiority, and practice a social 
segregation sufficiently extreme so 
that there are no occasions on which 
the reality of that superiority might 
be tested. As a group, they accept 
the division of labor that consigns 
everyone in the institution but them 
to boredom and stagnation. Friendly 
but deferential social relations 
reenforce everyone’s sense that 
all’s for the best, making hierarchy 
seem to disappear in the midst of 
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cordiality, when in fact any serious 
challenge to the regime would be 
met with outrage and retaliation. 

All of this is teaching by example. 

In their relations with students, and 
in the student culture they foster, 
teachers get the message across more 
directly and more powerfully. The 
student/teacher relationship is the 
model for relations between junior 
associates and senior partners, and also 
for the relationship between lawyers 
and judges. The student/student 
relationship is the model for relations 
among lawyers as peers, for the age 
cohort within a law firm, and for the 
“fraternity” of the courthouse crowd. 

In the, classroom and out of it, 
students learn a particular style of 
deference. They learn to suffer with 
positive cheerfulness interruption 
in mid-sentence, mockery, ad 
hominem assault, inconsequent asides, 
questions that are so vague as to 
be unanswerable but can somehow 
be answered wrong all the same, 
abrupt dismissal, and stinginess of 
praise (even if these things are not 
always and everywhere the norm). 

They learn, if they have talent, that 
submission is most effective flavored 
with a pinch of rebellion, to bridle 
a little before they bend. They learn 
to savor crumbs, while picking from 
the air the indications of the master’s 
mood that can mean the difference 
between a good day and misery. They 
learn to take it all in good sort, that his 
Clark is worse than his Byse, that there 
is often shyness, good intentions, some 
real commitment to your learning 
something behind the authoritarian 
facade. So it will be with many a 
robed curmudgeon in years to come. 

Then there is affiliation. From among 
many possibilities, each student gets 
to choose a mentor, or several, to 
admire and depend on, to become 


sort of friends with if the mentor is 
a liberal, to sit at the feet of if the 
mentor is more “traditional.’’You 
learn how he or she is different from 
other teachers, and to be supportive of 
those differences, as the mentor learns 
something of your particular strengths 
and weaknesses, both of you trying 
to prevent the inevitability of letters 
of recommendation from corrupting 
the whole experience. This can be 
fruitful and satisfying, or degrading, or 
both at once. So it will be a few years 
later with your “father in the law.’ 

There is another, more subtle, less 
conscious message conveyed in 
student/teacher relations. Teachers 
are overwhelmingly white, male 
and middle class, and most (by no 
means all) black and women law 
teachers give the impression of 
thorough assimilation to that style, 
or of insecurity and unhappiness. 
Students who are women or black 
or working class find out something 
important about the professional 
universe from the first day of class: 
that it is only nominally pluralist 
in cultural terms. The teacher sets 
the tone—a white, male, middle 
class tone. Students adapt. They do 
so partly out of fear, partly out of 
hope of gain, partly out of genuine 
admiration for their role models. 

But the line between adaptation to 
the intellectual and skills content of 
legal education and adaptation to 
the white, male, middle class cultural 
style is a fine one, easily lost sight of. 

While students quickly understand 
that there is diversity among their 
fellow students and that the faculty 
is not really homogeneous in terms 
of character, background or opinions, 
the classroom itself becomes more 
rather than less uniform as legal 
education progresses. You’ll find Fred 
Astaire and Howard Cosell, over and 
over again, but never Richard Pryor 
or Betty Friedan. It’s not that the 


teacher punishes you if you use slang 
or wear clothes or give examples or 
voice opinions that identify you as 
different, though that mg happen. You 
are likely to be sanctioned, mildly or 
severely, only if you refuse to adopt the 
highly cognitive, dominating mode of 
discourse that everyone identifies as 
lawyerlike. Nonetheless, the indirect 
pressure for conformity is intense. 

If alone in your seat you feel alienated 
in this atmosphere, it is unlikely that 
you will do anything about it in the 
classroom setting itself, however much 
you gripe about it with friends. It is 
more than likely that you’ll find a 
way, in class, to respond as the teacher 
seems to want you to respond—to 
be a lot like him, as far as one could 
tell if one knew you only in class, 
even though your imitation is flawed 
by the need to suppress anger. 

And when some teacher, at least 
once in some class, makes a remark 
that seems sexist or racist, or seems 
unwilling to treat black or women 
students in quite as “challenging” 
way as white students, or treats 
them in a more challenging way, 
or cuts off discussion when a 
woman student gets mad at a male 
student’s joke about the tort of 
“offensive touching,” it is unlikely 
that you’ll do anything then either. 

It is easy enough to see this situation 
of enforced cultural uniformity as 
oppressive, but somewhat more 
difficult to see it as training, especially 
if you are aware of it and hate it. 

But it is training nonetheless. You 
will pick up mannerisms, ways of 
speaking, gestures, which would be 
“neutral” if they were not emblematic 
of membership in the white middle 
class male universe of the bar. You 
will come to expect to live as a lawyer 
in a world in which essential parts 
of you are not represented, or are 
misrepresented, and in which things 
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you don’t like are accepted to the 
point that it doesn’t occur to people 
that they are even controversial. And 
you will come to expect that there 
is nothing you can do about it. 

One develops ways of coping with 
these expectations-turning off 
attention or involvement when 
the conversation strays in certain 
directions, participating actively while 
ignoring the offensive elements of 
the interchange, even re-interpreting 
as inoffensive things that would 
otherwise make you boil. These are 
skills that incapacitate rather than 
empower, skills that will help you 
imprison yourself in practice. 

Relations among students get a lot 
of their color from relations with 
the faculty. There is the sense of 
blood brotherhood, with or without 
sisters, in endless speculation about 
the Olympians. The speculation 
is colored with rage, expressed 
sometimes in student theatricals, or 
the “humor” column of the school 
paper. (“Put Professor X’s talents 
to the best possible use: Turn him 
into hamburger.” Ha, ha.) There is 
likely to be a surface norm of non¬ 
competitiveness and cooperation. 
(“Gee, I thought this would be 
like The Paper Chase.” But a basic 
thing to learn is the limits of that 
cooperation. Very few people can 
combine rivalry for grades, good 
summer jobs, clerkships, with helping 
another member of the study group 
so effectively that he might actually 
pose a danger. You learn camaraderie 
and distrust at the same time. So it 
will be in the law firm age cohort. 

Often, it boils down to law review. 

At first, everyone claims they aren’t 
interested, wouldn’t want to put in 
the time, don’t work hard enough 
to make it, can’t stand the elitism of 
the whole thing. But most students 
give about equal time to fantasies of 


flunking out and fantasies of grabbing 
the brass ring. And even though the 
class has been together for a semester 
or a year, everything is still different 
after the lightning of grades. An 
instant converts jerks into statesmen; 
honored spokespeople retire to the 
margins, shamed. Try proposing that 
law review should be open to anyone 
who will do the work. Within a week 
or two, the new members have a dozen 
arguments for competitive selection. 
Likewise at the hour of partnership. 

There is more to it than that. Through 
the reactions of fellow students— 
diffuse, disembodied events that just 
‘happen,?? in class or out of class- 
women learn how important it is not 
to appear to be “hysterical females,” 
and that when your wimpy, hopeful 
moot court partner gets a crush on you, 
and doesn’t know it, and is married, 
there is a danger he will hate you 
when he discovers what he has been 
feeling. Lower middle class students 
learn not to wear an undershirt that 
shows, and that certain patterns and 
fabrics in clothes will stigmatize 
them no matter what their grades. 

Black students learn without surprise 
that the bar will have its own peculiar 
forms of racism, and that their very 
presence means affirmative action, 
unless it means “he would have made 
it even without affirmative action.” 
They wonder about forms of bias so 
diabolical even they can’t see them, and 
whether legal reasoning is intrinsically 
white. Meanwhile, dozens of small 
changes through which they become 
more and more like other middle 
or upper middle class Americans 
engender rhetoric about how the 
black community is not divided along 
class lines. On one level, all of this is 
about how to make partner. But on 
another, it’s just high school replayed. 

The senior prom is the annual dinner 
of a student honor society (the law 


review, the moot court organization). 
The atmosphere is dreamlike: people 
are the same but dressed differently, 
nervously “seated” with faculty 
scattered among the tables, so that 
each group will be a little microcosm 
of the grown-UP world to come. 
Husbands of law students aren’t there, 
or if they are, they tend to shut up 
and think of other things. But for the 
student and wife couple, the occasion 
is likely to dangerously charged. 

A wife is a professional asset, but not 
all wives are of equal value. A wife 
who came with you from where you 
came from may have hung back in 
your student apartment for three 
years, not liking your new friends, 
learning no new ways. She may 
embarrass you in front of a teacher 
(partner) or just fail to fit into the 
convivial chatter. Or maybe she 
sallied forth, and doesn’t see herself 
first and foremost as an asset. Maybe 
she’s waiting to pounce the minute 
you show your phony career colors. 

This is a rehearsal. It’s time for the 
two of you to strike some kind of deal 
that will see you through a dozen 
or a hundred social functions in the 
years to come. Often, the deal seems 
to extend the demands of hierarchy— 
for deference, for falseness—from the 
workplace into the home. Your wife 
learns to fit herself into the periphery 
of acquaintances around the animated 
core of shoptalkers, maybe finding 
someone with whom to conspire, 
maybe only endless bland chatter. Her 
demeanor, ideally, acknowledges that 
this is your show not hers, that the rule 
is, “above all do your husband no harm, 
not even by showing you’re bored 
or offended, let alone by disrupting 
the smooth conventional flow. We 
(partners) expect you to deliver her 
performance, just as we might expect 
you to deliver a memo. The two of you 
may find a way to evade or challenge 
this arrangement. If not, you’ll owe 
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her for her submission, though it be 
offered at first as a gift, or with no 
sense of imposition on her part. 

And what about the pretty, aggressive, 
anti-feminist law student who has 
spent more hours with the student- 
husband over the last year than his 
wife, and is controlling the professor 
(partner) with her subtle combination 
of flirtatious hostess and hip mentee? 
As of now, she seems to have everyone 
on the run or running after her. But 
she may also hate herself for it, and 
none of us knows how her lonely 
strategy will stand a test of years. 

The culmination of law school as 
training for professional hierarchy is 
the placement process, with the form 
of the culmination depending on 
where your school fits in the pecking 
order. At the bottom, placement says 
it all by its absence: there’s a bulletin 
board on which local government 
agencies indicate their willingness 
to receive applications, and everyone 
knows the way you get a job is by 
hustling one. Failing that, you just 
hang out your shingle, hoping a legal 
education designed for something 
else entirely doesn’t get you in such 
bad trouble you’re disbarred. 

Toward the middle of the ranking, 
firms show up on campus to 
display their relative status within 
the bar, and the bar as a whole 
affirms its hierarchical values and 
the rewards they bring. At the top 
are the students who go through 
the elaborate procedures of the big 
firms, including, nowadays, first year 
summer jobs, dozens of interviews, 
fly-outs, second year summer jobs, 
more interviews, and more fly-outs. 

This system allows law firms to get 
a social sense of applicants, a sense 
of how they will contribute to the 
non-legal image of the firm and to 
the internal system of deference and 


affiliation. It allows the big firms to 
convey to students the extraordinary 
opulence of the life they offer, adding 
the allure of free travel, expense 
account meals, fancy hotel suites and 
parties at country clubs to the simple 
message of big bucks in a paycheck. 
And it teaches students at “fancy” 
law schools, students who have had 
continuous experience of academic 
and careerist success, that they are not 
as “safe” as they thought they were. 

When students at Columbia or 
Yale paper dorm corridors with 
rejection letters, or award prizes for 
the most rejection letters and for the 
most unpleasant single letter, they 
show their sense of the meaning 
of the ritual. There are many ways 
in which the boss can persuade 
you to brush his teeth and comb 
his hair. One of them is to arrange 
things so that almost all students 
get good jobs, but most students 
get their good job through twenty 
interviews yielding only two offers. 

By dangling the bait, making clear 
the rules of the game, and then 
subjecting almost everyone to intense 
anxiety about their acceptability, firms 
structure entry into the profession 
so as to maximize acceptance of 
hierarchy. If you feel you’ve succeeded, 
you’re forever grateful, and you have a 
vested interest. If you feel you’ve failed, 
you blame yourself, when you aren’t 
busy feeling envy. When you get to be 
the hiring partner, you’ll have a visceral 
understanding of what’s at stake, but 
it will be hard even to imagine why 
someone might want to change it. 

Insomuch as these hierarchies are 
generational, they are easier to take 
than those baldly reflective of race, 
sex or class. You, too, will one day 
be a senior partner and, who knows, 
maybe even a judge; you will have 
mentees, and be the object of the 
rage and longing of those coming up 


behind you. Training for subservience 
is training for domination as well. 
Nothing could be more natural, and, 
if you’ve served your time, more 
fair, than that you as a group should 
do as you have been done to, for 
better and for worse. But it doesn’t 
have to be that way, and remember, 
you saw it first in law school. 

I have been arguing that legal 
education causes legal hierarchy. Legal 
education supports it by analogy, 
provides it a general legitimating 
ideology by justifying the rules that 
underlie it, and provides it a particular 
ideology by mystifying legal reasoning. 
Legal education structures the pool 
of prospective lawyers so that their 
hierarchical organization seems 
inevitable, and trains them in detail 
to look and think and act just like 
all the other lawyers in the system. 

Up to now, I have presented this causal 
analysis as though legal education 
were a machine feeding particular 
inputs into another machine. But 
machines have no consciousness of 
one another; insomuch as they are 
coordinated, it is by some external 
intelligence. Law teachers, on the 
other hand, have a vivid sense of 
what the profession looks like, and 
of what it expects them to do. Actors 
in the two systems consciously adjust 
to one another, and also consciously 
attempt to influence one another. 
(Legal education is a product of legal 
hierarchy as well as a cause of it.) 

To my mind, this means that law 
teachers must take responsibility for 
legal hierarchy in general, not just for 
hierarchy within legal education. If it 
is there, it is there because they put 
it there, and reproduce it generation 
after generation, just as lawyers do. 

Chapter Six 

The Student Response to Hierar- 
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chy 

Students respond in different ways to 
their slowly emerging consciousness of 
the hierarchical realities of life in the 
law. Looking around me, I see students 
who enter wholeheartedly into the 
system—for whom the training “takes” 
in a quite straightforward way. Others 
appear, at least, to manage something 
more complex. They accept the 
system’s presentation of itself as largely 
neutral, as apolitical, meritocratic, 
instrumental, a matter of craft. And 
they also accept the system’s promise 
that if they do their work, “serve their 
time” and “put in their hours,” they are 
free to think and do and feel anything 
they want in their “private lives.” 

This mode of response is complex, 
because the message, though sincerely 
proffered, is not truly meant. People 
who accept the message at face value 
often seem to sense that what has 
actually transpired is different. And 
since the law is neither apolitical 
nor meritocratic nor instrumental 
nor a matter of craft (at least not 
exclusively these things), and since 
training for hierarchy cannot be a 
matter merely of public opposed to 
private life, it is inevitable that they 
do in fact give and take something 
different than what is suggested by 
the overt terms of the bargain. 

Sometimes people enact a kind of 
parody: they behave in a particularly 
tough, cognitive, lawyerlike mode in 
their professional lives, and construct 
a private self that seems on the surface 
to deliberately exaggerate opposing 
qualities of warmth, sensitivity, 
easygoingness or cultural radicalism. 
Sometimes one senses an opposite 
version: the person never fully enters 
into legal reasoning,” remaining 
always a slightly disoriented, not- 
quite-in_good-faith role-player in 
professional life, and feels a parallel 
inability ever to fully “be” his private 


self. For example, he may talk “shop” 
and obsess about the day at work, 
while hating himself for being unable 
to “relax” but then find that at work he 
is unable to make the tasks assigned 
him fully his own, and that each new 
task seems at first an unpleasant threat 
to his fragile feelings of confidence. 

For left students there is another 
possibility, which might be called the 
denunciatory, mode. One can take 
law school work seriously as time- 
servng, and do it coldly in that spirit, 
hate one’s fellow students for their 
surrenders, and focus one’s hopes on 
“not being a lawyer,” or on a fantasy 
of an unproblematically leftist legal 
job on graduation. This response is 
hard from the very beginning. If you 
reject what teachers and the student 
culture tell you about what the first 
year curriculum means and how to 
enter into learning it, you are adrift 
as to how to go about becoming 
minimally competent. You have to 
develop a theory on your own of what 
is valid skills training and what merely 
indoctrination, and your ambivalent 
desire to be successful in spite of all is 
likely to sabotage your independence. 
As graduation approaches, it becomes 
clearer that there are precious few 
unambiguously virtuous law jobs 
even to apply for, and your situation 
begins to look more like everyone 
else’s, though perhaps more extreme. 
Most (by no means all) students 
who begin with denunciation end 
by settling for some version of the 
bargain of public against private life. 

I am a good deal more confident 
about the patterns that I have just 
described than about the attitudes 
toward hierarchy that go along with 
them. My own position in the system 
of class, sex and race (as an upper 
middle class white male), and my rank 
in the professional hierarchy (as a 
Harvard professor) give me an interest 
in the perception that hierarchy is 


both omnipresent and enormously 
important, even while I am busy 
condemning it. And there is a problem 
of imagination that goes beyond 
that of interest. It is hard for me to 
know whether I even understand the 
attitudes toward hierarchy of women 
and blacks, for example, or of children 
of working class parents, or of solo 
practitioners eking out a living from 
residential real estate closings. 

Members of those groups sometimes 
suggest that the particularity of their 
experience of oppression cannot be 
grasped by outsiders, but sometimes 
that the failure to grasp it is personal 
rather than inevitable. It sometimes 
seems to me that all people have at 
least analogous experiences of the 
oppressive reality of hierarchy, even 
those who seem most favored by 
the system—that the collar feels the 
same when you get to the end of the 
rope, whether the rope is ten feet 
long or fifty. On the other hand, it 
seems clear that hierarchy creates 
distances that are never bridged. 

It is not uncommon for a person to 
answer a description of the hierarchy 
of law firms like the one I gave above 
with a flat denial that the bar is really 
ranked. Lawyers of lower middle class 
background tend to have far more 
direct political power in the state 
governments than “elite” lawyers, even 
under Republican administrations, 
Furthermore, every lawyer knows of 
instances of real friendship outside 
and beyond the distinctions that are 
supposed to be so important, and can 
cite examples of lower middle class 
lawyers in upper middle class law 
firms, and vice versa. There are many 
lawyers who seem to defy hierarchical 
classification, and law firms and 
law schools that do likewise, so that 
one can argue that the claim that 
everyone and everything is ranked 
breaks down the minute you try to 
give concrete examples. I have been 
20 


told often enough that I y be right 
about the pervasiveness of ranking, 
but that the speaker has never noticed 
it himself, himself treats all lawyers 
in the same way, regardless of their 
class or professional standing, and 
has never, except in an occasional 
very bizarre case, found lawyers 
violating the egalitarian norm. 

When the person making these claims 
is a rich corporate lawyer who was 
my prep school classmate, I tend to 
interpret them as a willful denial of 
the way he is treated and treats others. 
When the person speaking is someone 
I perceive as less favored by the system 
(say, a woman of lower middle class 
origin who went to Brooklyn Law 
School and now works for a small 
struggling downtown law firm), it is 
harder to know how to react. Maybe 
I’m just wrong about what it’s like 
out there. Maybe my preoccupation 
with the horrors of hierarchy is just 
a way to wring the last ironic drop of 
pleasure from my own hierarchical 
superiority. But I don’t interpret it 
that way. The denial of hierarchy is 
false consciousness. The problem is 
not whether hierarchy is there, but 
how to understand it, and what its 
implications are for political action. 

Chapter Seven 

Politics of Hierarchy 

There are at least three different 
reasons for being against legal 
hierarchy in the form I have just 
described. Taking it on its own 
meritocratic terms, the game is 
stacked in favor of white males of 
the middle and upper middle class, 
so that power and reward are not 
distributed according to merit as 
merit would be revealed in a system of 
equal opportunity. Again, taking the 
system on its own terms, it is socially 
irrational: it is not necessary to have 
as many differences of capacity and 


role or as much inequality of power 
and reward as we now have, in order 
to achieve our social purposes. 

I subscribe to both of these criticisms, 
but I don’t think they go nearly far 
enough, since in each case they treat 
legal hierarchy as in itself socially 
neutral. Even if the rank orderings 
of la school applicants, law schools, 
law students, and law firms were 
accurately reflective of merit and 
optimally adjusted to achieving the 
benefits of the division of labor, I 
would be against them. The attitudes, 
behaviors and relationships associated 
with legal hierarchy constitute, in 
themselves, a social perversion. 

To the very limited extent that legal 
hierarchy flows from the division 
of labor and from differences in 
individual talent (whether we think 
these have an irreducible genetic 
base or are merely the inescapable 
consequence of the socialization of 
children), it y be a necessary evil. 

But it is something to be hated 
even as we enjoy its benefits, and it 
is an argument against living in a 
way that requires those benefits. 

As a matter of fact, I don’t think we’d 
lose anything at all in terms of social 
product if lawyers, law professors, 
secretaries, paralegals and law firm 
janitors were all paid exactly the 
same amount. I don’t think we’d lose 
anything if we abolished the hierarchy 
of law schools by equalizing dollars 
per student and assigning professors 
to schools at random. Or if we 
attacked the division of labor and the 
differentiation of capacities in law 
firms through training and rotation 
for everyone through all law jobs. 

We could and should go further: we 
should attack the spirit of hierarchy 
as it manifests itself in ideology 
and in all the details of expressive 
behavior discussed in the last chapter. 


These judgments are not logical 
implications of some more general 
social or political theory. I believe 
that legal hierarchy is an evil and 
unnecessary on the basis of my own 
and my friends lived experience 
within it. Both the ethical and the 
factual judgments involved are specific, 
grounded in late night conversations, 
flashes of insight, rebellious moments, 
and moments of failure, of self-betrayal 
and betrayal of others (dear ones). 

All of this takes place in a context of 
interest, even immersion, in theory. 

But I have no intention of proposing 
a New Analysis, based on a New 
Concept (reproduction of hierarchy), 
that might replace traditional thinking 
in terms, say, of race, sex or class. 

What I like about the word hierarchy 
is its vagueness, which makes it 
useless for purposes of “real,’’hard- 
edged theory. To use it is to deny that 
class, or gender, or, say, the relation of 
imperialist countries to Third World 
peoples, is the fundamental category. 
It’s even vaguer than that: it includes 
forms of meritocratic and generational 
hierarchy within organizations 
that could sustain themselves even 
without the economic and cultural 
structures of class, race and sex. It’s 
the whole banana we’re against, 
not just one or another slice of it. 

Vagueness has its price. The notion 
of hierarchy encompasses lots of 
relationships that don’t seem to 
me perverse, and others that seem 
ambiguous. The notion itself doesn’t 
tell us which hierarchies are ok and 
which are awful. For example, I think 
parents should have some authority 
over children, that students sometimes 
legitimately revere teachers, and 
that children should sometimes 
coercively care for their aged parents. 
Sometimes the only response to what 
one sees as false consciousness is to 
take responsibility for “forcing people 
to be free,” and it is self-delusive to 
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pretend that one can do this without 
an element of structured inequality 
creeping into the relationship. 

Hierarchy isn’t even an inclusive 
term to describe the evils of 
our system. There would be lots 
wrong (for example, our relation 
to the environment) even if we 
cleaned up our unequal structures. 

And there are other evils (sexual 
jealousy) that y be ineradicable. 

What makes one a radical, in this view, 
is not that one is against hierarchy, 
since we all sometimes accept it, 
nor that one is against “illegitimate” 
hierarchy, since we’re all against that. 
Nor is the radical the person with 
the theory that “goes to the root.” 
None of us has such a theory. The 
radical is the person who wants to 
go further, right now, practically, 
to dismantle existing structures of 
hierarchy that look evil, and wants 
to go further, right now, practically, 
in confronting or subverting the 
forces that keep them in place. 

It’s a relational concept. There are no 
absolute radicals, just people being 
radical in particular situations. People 
don’t (at least in my experience) get 
to be like that by deduction from 
general principles. There’s no more 
reason to hope you can convert them 
by logic than to fear they’ll desert if 
the theory isn’t right. It’s more like 
you wake up one morning knowing 
that you aren’t going to stand some 
abuse or injustice for another day, 
not knowing what will happen as a 
result, not even sure you can justify 
whatever it is you’re about to do. 

Sometimes things bubble to the 
surface in a group of friends that 
sound more oppositional than you 
thought you were, and they support 
rather than shun you. Or an opponent 
treats what you thought was a 
moderate statement as advocacy of 


“socialism” or “radical feminism,” and 
you find yourself defiantly embracing 
the label instead of weaseling out of it. 
It’s then one begins to want theory—to 
want it as a way to express one’s new 
orientation, rather than to determine 
its content or serve it as an instrument. 

But if theory is expressive, rather 
than determinative of the content of 
political struggle, what check is there 
against error? Against passivity—the 
influenza of groups dispersed in the 
chambers of the belly of the monster? 
Against murderous totalitarian self- 
righteousness should we ever have 
the power to do anyone real harm? If 
a check means a rational mechanism 
to confirm that one has not fallen 
into error, there is none. The only 
check against internal murderousness 
and passivity is the criticism of 
friends. The only check against the 
murderousness and passivity of 
friends is opposition to them. The 
will to leave them if necessary. 

It might seem to follow from this 
chastened view of the role of theory 
that we can talk only about the 
small slice of the world about which 
we can be truly knowledgeable. As 
we generalize, we float free of our 
experiential ground, and our theorizing 
loses its only possible validation. 

Yet we live in the great world as 
well as in the little. We belong to 
groups that extend beyond particular 
places and we speak a language—the 
conceptual, scientific, social theoretical, 
aesthetic-modernist language of the 
world bourgeoisie- -that aspires to 
universality. If it is to perform its 
expressive function, our theory must 
help us grasp this transcendent aspect 
of our experience, as well as our 
dispersal in corners and cul de sacs. 

It’s not a question of grasping an 
essence of our total situation from 
which we could reason to particular 


proposals. It’s more the projection 
onto the widest screen of the ideas 
and images that develop in the course 
of small-scale, backwater actions 
that we long to join into the great 
stream. What follows is an attempt 
at that kind of general theory from 
an existential-Marxist, anarcho- 
syndicalist, modernist point of view 
(recognizing that such a conjunction 
of labels doesn’t tell much). 

It is also an attempt to reconstruct the 
world from the particular perspective 
of the radical law student or law 
teacher whose dilemma I described 
in the previous chapters. Though 
I present it in my own subjective, 
individual manner, this way of seeing 
things grows out of the collective 
endeavor of radicals in legal education 
across the country to find a mode of 
resistance. I don’t speak for this group, 
scattered in places like Boston, Buffalo, 
Camden, Madison, Miami, Palo 
Alto, but I do speak from its midst. 

Legal hierarchy is a typical American 
phenomenon, rather than something 
peculiar to law or even to the 
professions. Law firms and law schools 
strongly resemble, from the point of 
view of hierarchy, the other institutions 
of our society, including state 
bureaucracies, service corporations, 
and industry. The relationship between 
legal education and law practice is 
typical of relationships between the 
parts of the total hierarchical structure 
that have strong functional, input- 
output links. And, the ideology of legal 
hierarchy is no more than a specialized 
application of the general meritocratic 
ideology of American society. 

An accurate description of the total 
hierarchical structure of which legal 
hierarchy is a part would have to 
take into account the following 
traits: First, the structure is diamond 
shaped rather than dichotomous or 
pyramidal, with more people in the 
22 


middle than at the top or the bottom. 

Second, at a given level, regionalism 
and the division of labor, along with 
race and sex, create sharp cleavages 
in tastes, capacities, and values. 

Third, the whole is organized into 
corporate cells, each of which includes 
people from different strata doing 
different tasks; to some extent people 
identify with “their” corporate cell 
rather than with their class position. 

Fourth, each of the corporate 
cells roughly mirrors the internal 
hierarchical arrangement 
of all the others, and of the 
hierarchy viewed as a totality. 

Fifth, every one of these internally 
hierarchical elements supports by 
analogy the legitimacy of each of 
the others, while at the same time 
contributing to the functioning of 
the whole through what it produces. 

Sixth, there are no “primary” or 
‘fundamental” parts of this structure, 
no part that is “material” as opposed 
to “superstructural,” and every 
part is constituted by a complex 
blending of the use or threat of 
force with ideological co-optation. 

If we see the larger social world this 
way, we have to give up the notion 
that the total system of hierarchy has a 
powerful structure that is the key both 
to understanding it and to changing 
it. This means renouncing the 
characteristic theoretical claims both 
of orthodox marxist and of left liberal 
critics of hierarchy, since neither the 
organized working class nor the state 
has a privileged position in the totality. 

Orthodox marxist theorists argue 
that the proletariat is a class with an 
unequivocal interest in revolution and 
the particular organizational strengths 
and strategic position necessary 


to achieve it. But in the modern 
structure of hierarchy, the proletariat 
has ceased to exist, at least in the 
19th century sense. Those at the very 
bottom of the diamond of hierarchy 
are few in numbers, demoralized, 
and functionally marginal to the 
totality. Welfare mothers, illegal 
immigrants and urban squatters 
simply are not a revolutionary class. 

The force of an analysis based on 
the distinction between productive 
workers and idle capitalists has faded 
along with the proletariat itself. 

The main problem is not how to 
expropriate the capitalist class, but 
how to overcome the unjust and 
unnecessary inequality of power and 
reward among those who work or want 
to work, and the patterns of behavior 
that reenforce and legitimate that 
inequality generation after generation. 
(I’m not saying that capitalists don’t 
exist, or that they don’t oppress others, 
but just that this is only one in the 
list of modes of oppression, and no 
longer, if it ever was, the central one.) 

In both liberal and marxist theory, the 
state has a crucial role, in each case 
as a deus ex machina. Sometimes, 
the notion is that the state represents 
the interests of the ruling class 
of capitalists and represses, using 
brute force or clever concessions 
or both, attempts by the masses 
to free themselves of exploitation. 
Sometimes the problem is that the 
rules of the game set up in the legal 
system are biased or discriminatory, 
and the goal of political activism 
is to change them so that they will 
be appropriately neutral among the 
warring groups of civil society. 

The problem with both these points 
of view is that the state has blurred 
into the rest of society just as the 
proletariat has blurred into the middle 
class. Many distinct interests, not 
remotely reducible to “capital”, have 


appropriated hunks of state power and 
pursue their goals through “public” 
institutions at the local, metropolitan, 
regional, state and federal levels. The 
things these public institutions do are 
no longer at all easy to distinguish 
from the things the other corporate 
cells in the hierarchy do. There are no 
distinguishable state functions that 
aren’t sometimes performed by private 
organizations, and no private functions 
that aren’t sometimes performed by 
the state. There are dozens of functions 
that we don’t think of as distinctly 
one or the other, such as providing 
transportation or communications. 

This means that the state doesn’t exist 
any more than the proletariat does. 
There are people loosely organized in 
cells, internally hierarchical, linked 
in input-output relationships with 
other cells, and the cells that are 
conventionally categorized together 
as “the state” could just as plausibly 
be divided up and recombined in a 
dozen other ways. It is not even true 
that we can say the state’s output is 
“suppression of change” or “adjusting 
the system to crises,” since sometimes 
the different cells arbitrarily labeled 
“public” do this and sometime they 
do the opposite, fostering change and 
destabilizing other parts of the system. 
The nominally public cells sometimes 
regulate other aspects of the system 
but are themselves regulated as well. 

In this view, rather than a system 
powerfully structured by the 
relationship between workers and 
capitalists, or by the directive strategies 
of a state, there is a system without 
any overarching logic—a congeries of 
roughly similarly patterned elements 
which are just there as opposed to 
flowing out of an integrating concept 
or factual relation. To say that the 
system continues in existence is just 
to say that most of the corporate 
cells manage to keep going, on their 
own but relying on and competing 
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with other cells, sometimes joining 
in coalitions consciously designed 
to protect interests of the whole 
system, sometimes refusing to do so. 
As a matter of fact, the system has 
survived and adapted, but that didn’t 
have to happen, and there’s nothing to 
guarantee it will continue to happen. 

The phrase “reproduction of hierarchy” 
(as opposed, say, to “perpetuation 
of oppression”) is meant to convey 
this perspective—the notion that the 
system is dis-integrated, although 
not utterly chaotic. It is an organic 
metaphor— system is there because it 
is reborn piecemeal in each generation, 
rather than being a conceptually 
graspable something that outsiders 
(capital, the ruling class, the state) 
impose and maintain. If you want 
to explain the status quo, you have 
to go into the details of how people, 
new people in each generation, learn 
to be little white middle class males, 
teen-aged black welfare mothers 
living in public housing projects, and 
so forth. There’s more to it than the 
state, or one’s relation to the means 
of production. There’s all the stuff 
that, in the case of lawyers, I tried 
to describe in the chapters on the 
contributions of legal education to the 
hierarchies of the legal profession. 

If a band of revolutionaries, or a band 
of moderate liberal reformers, were 
to seize some important hunk of the 
state, or even every cell arguably a part 
thereof, they would be incapable, for 
all their apparent power, of changing 
most of what is detestable about our 
system. The hateful stuff is embedded 
in the hundreds of thousands of little 
behavior patterns and implicit training 
programs that constitute the totality. 
The liberal state is too weak and the 
totalitarian state too strong for the 
task of transformation. Where what 
we long for is free self determination 
within every cell, the liberal state 
can only regulate the powerful 


while the totalitarian state can only 
tell us what to do and not to do. 

The revolution that counts is the 
revolution of civil society, a revolution 
within each cell, from the shop floor 
to the nuclear family to the office to 
the classroom. Though revolutionary 
decrees, or administrative regulations, 
would be helpful, they would also 
be dangerous. An official, public, 
governmental revolution risks 
impotence unless its authors are 
willing to take it very far indeed, at 
which point they risk degeneration 
into revolutionary dictatorship. 

But if we have to abandon the notion 
of the state as a transformative agent, 
we can also let go the fear that the 
state can somehow repress any attempt 
at fundamental change. There is no 
process of secular “rationalization” 
that slowly implants order so deeply 
that freedom becomes unimaginable. 
The occasions of freedom run like 
veins of ore through what seem the 
most monolithic institutions; they 
exist in pockets and interstices that 
escape even a very careful eye. And all 
occasions of freedom are fundamental: 
just as there is no core or basic relation 
or logic of the system, so there is no 
single, fragile heart of the opposition. 

What has happened is a simultaneous 
blurring of lines between classes and 
institutions that were once distinct 
(at least in theory) and a diffusion of 
social power through the hierarchy 
that has made it, paradoxically, at 
once more stable and more vulnerable. 
The system runs on training for 
hierarchy, on the threat and reality of 
physical violence against dissenters, 
and on everyone’s sense that those 
above them will never permit change, 
while those below them would take 
everything if given half a chance. This 
sense is confirmed, falsely, by myriad 
everyday events, from the firing of 
workers for trying to organize unions 


to ghetto riots. It is confirmed for law 
students by the admissions process, 
competition for grades, relations 
with teachers and fellow students, 
and the placement process. But it 
is only a “sense,” a false sense. 

Those at the top of the various 
hierarchies—dispersed as they are in 
the cellular structure-have no better 
theory of why they are in power and 
how to stay there than the left has of 
how to get them out. If battle lines 
were to be drawn, no one knows where 
they would fall. Where they fell in fact 
would depend on millions of decisions 
by individuals and groups animated 
by conflicting motives of loyalty and 
hatred of the existing order, hope and 
fear about the future. But it is quite 
possible that battle lines will never be 
drawn, that the struggle will remain 
diffuse, pervasive without being 
organized, and that might not be a 
bad thing. If there is no revolutionary 
class and the state is just an institution 
among many, to seize power means 
to transform society piecemeal. 

People differently situated in the 
structure of hierarchy receive 
radically different shares of the 
social product and exercise radically 
different degrees of social power. But 
their lives differ just as profoundly 
on dimensions that have nothing 
to do with the quantitative issue, 

How Much? Class, sex and race, 
along with the more particular 
cultures of regions and corporate 
organizations, generate differences 
in tastes, capacities and values. The 
judgment that shares of power and 
reward are unequal and unjust is 
therefore a complex one. It can’t be 
based on a concept like exploitation, 
since there is no “natural” value for 
anyone’s labor and no one has an 
abstract right to receive any particular 
thing or to live any particular life. 

It has to be based on the belief that 
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everyone has the capacity for the 
most valuable forms of experience, 
and on the processual belief that 
people can and should collectively 
determine the conditions of collective 
life. These beliefs cannot be grounded 
in reason, as reason is commonly 
understood, nor is it possible to resolve 
their contradictions otherwise than 
in practice, but that is not to say 
that they are arbitrary. Because the 
existing system of hierarchy denies 
their validity and frustrates their 
realization, we should abolish it. 

The left should not pretend that it 
has a solution, especially a proposed 
institutional solution to the problem 
of how substantive (not formal) 
equality of power and reward can exist 
in a world where people are different 
from one another, irreducibly and also 
valuably different. A left movement 
bent on transforming the system of 
hierarchy would have to choose, over 
and over again, what meaning to 
give to equality, both in reward and 
in power. Because the system creates 
groups of people with different tastes, 
values and capacities, this process of 
choice would involve distinguishing 
and then accepting and rejecting the 
tastes, values and capacities of groups. 

It may appear that this is less 
problematic with respect to capacities 
than with respect to values. We all 
recognize that one is more likely to 
learn to read and write easily, and to 
do abstract forms of instrumental 
reasoning, if one has had a middle 
or upper middle class education 
as opposed to a lower middle or 
working class education. It is not 
that hierarchical position guarantees 
competence, or that a lower position 
precludes it. But it is clear that this 
system produces enormous differences 
in actual reading, writing and 
calculating capacities. These differences 
count. One is worse off if one doesn’t 
have the capacities than if one does. 


And yet to designate literacy or 
calculating ability as something 
everyone should have, would still 
involve a choice —to risk the atrophy 
of other cultural capacities for 
expression and interaction that have 
failed in the past, for whatever reason, 
to hold their own in competition 
with the highly cognitive style of the 
Western bourgeoisie. It is hard to 
imagine a world in which this kind 
of issue would not cause conflict, 
and there are no answers that flow 
simply from the idea of equality. 

The struggle against hierarchy has to 
be understood as a struggle for the 
recognition and then the resolution 
in practice of contradictions of this 
kind, rather than as a struggle to 
impose a solution derived analytically 
from a political philosophy. 

With respect to cultural values, the 
situation is similar. All social classes 
generate practices and artifacts that 
we think of as “their own.’These are 
sometimes adopted by other groups; 
sometimes they become universal 
values of a culture and transcend class. 
This might be said of rock music in 
the 1960’s, or of the novel form, or of 
the conception of honor of the feudal 
aristocracy. But even where the culture 
of a class remains very much its own, 
it is never its own creation. Classical 
music is unimaginable without the 
eighteenth century artisan class, or 
without lower middle class musicians. 
Hegel’s philosophy is unimaginable 
without his servants, modern 
American black culture without 
nineteenth century white slave masters. 

The left in power would have to judge 
the values of social classes, however 
ambiguously identified, and pick and 
choose among them, whether we 
liked it or not, as we do whenever 
we choose to act in the world. Values 
conflict and even when they don’t, life 
is short. Anyone who wields social 
power, including all lawyers and all 


law teachers, constantly influences 
the choices of others, and no amount 
of respect for diversity can exempt 
from responsibility for that influence. 
The situation would be no different 
in an ideal democracy—for citizens 
to be equal they must be engaged 
with one another, and engagement 
implies the acceptance of influence. 

To meet this responsibility, we have to 
come to grips with questions like, “Is 
it permissible for lawyers, by offering 
easy divorce, protection against wife 
beating, access to contraception, 
abortion, and joint child custody, 
to destabilize working class family 
life, in the name of a conception of 
women’s liberation whose origins 
are predominantly in middle and 
upper middle class culture?” I would 
answer “yes” to this question, for 
this time and place, but insist that 
there is an element of class violence 
involved, a choice by one group 
to impose its values on another. 

This is not to assert that white working 
class people overwhelmingly or even 
by a majority oppose abortion or easy 
divorce or favor wife beating, or that 
the “true consciousness” of the white 
working class is sexist. None of this 
is true. But in order to make choices 
of this kind honestly, it seems to me 
one must recognize that, in the main, 
the flow of energy in the women’s 
movement has been downward 
through the class hierarchy. And 
that this is an accomplishment, the 
creation of value, by the bourgeoisie, 
just as was true of the building of 
the productive capacity of capitalism. 
The struggle against hierarchy has to 
be a struggle within the movement 
itself to recognize and then resolve 
in practice issues of this kind, 
however painful they may be. 

Our inability to derive a practical 
program by analysis from a political 
philosophy renders the whole 
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enterprise of social transformation 
problematic, when looked at from the 
point of view of rationalist theories, 
like the belief in natural rights or the 
version of Marxism that sees collective 
ownership of the means of production 
as the purpose of revolution. But even 
without a theory in the strong sense 
claimed by earlier radical movements, 
even though we have to make it up 
as we go along, it is something to 
know what one is against At least 
in a limited sense, the negation of 
hierarchy generates an affirmative 
value, even a universal value. 

The power to create new forms of 
human association in discontinuous 
constitutive moments and in slow 
evolutionary practice, is as great a 
human power as that of creating 
material sustenance from nature or 
that of encoding meaning in artifacts. 
When that power is dispersed through 
a hierarchy of roles, and every person 
is constrained, by fear of falling lower 
and the illusory hope of happiness 
higher up, to give themselves over 
to those roles, the power is still 
exercised. It is exercised, but no one 
exercises it. Instead of the experience 
of creation, of freedom, there is 
the experience of bondage, though 
the social totality is transformed 
in the process of that bondage. 

What the left offers is liberation 
from the constraints of hierarchy, 
the process of bondage, through the 
conscious practice of group self- 
determination, in every area of life. 
There is no one who lacks an objective 
interest in this form of liberation. 

Chapter Eight 

Strategy 

Given its peculiar structure—the 
analogy of the parts one to another 
and of each part to the totality, and the 
reproduction within each part of the 


energy that animates the whole (i.e., 
the absence of a ‘heart” of the system)- 
-to transform the system of hierarchy 
by the reappropriation of the power of 
social creation would be to transform 
every cell. This can only be done cell 
by cell, until we reach the critical point 
at which the interconnectedness of the 
system makes it possible to develop 
it as a whole toward a new unity. 

To the extent this description is 
correct, it is not only possible but also 
meaningful to resist anywhere and 
at any time—at upper middle class 
dinner parties and at the bank as well 
as in law school classrooms, faculty 
meetings, on the assembly line and 
in welfare offices. It is valid because 
wherever you are situated, the system 
of hierarchy maims you. It is valid 
because the other people situated as 
you are are also maimed. It is valid 
because all the different struggles 
are connected by the analogy of the 
structures of the different cells, and 
therefore reenforce one another. 

Because hierarchy is constituted as 
much through ideology as through 
physical violence, it is meaningful 
to oppose it by talking, by joking 
and refusing to laugh at jokes, 
through the elaboration of fantasies 
as well as through the elaboration 
of concrete plans for struggle. 

Let me hasten to affirm, 0 Reader, that 
not all resistance is equally heroic, or 
equally successful, or equally well- 
conceived, or equally adapted to an 
overall strategy for turning resistance 
into something more. I propose in 
the next chapter that law students 
and teachers should take relatively 
minor professional risks. All over 
the world, workers and peasants 
and political activists have risked 
and lost their lives. There is a gulf 
between these two kinds of action, 
and I have no desire to minimize it. 


But they are nonetheless parts of the 
same universe, and we possess no 
grand theory telling us that actions of 
one kind or the other are bound always 
and everywhere to be futile, any more 
than we can know that the most heroic 
behavior will be always successful. 

Thinking of this kind runs counter to 
the basic left attitude that the motive 
of political activity for middle class 
people should be compassion for those 
less fortunate than themselves and 
guilt for their complicity in injustice. 
Nothing could be further from my 
intention than to undercut those 
motives. But I want to put beside 
them two others: the sense of loss 
and dishonor felt at the alienation of 
one’s own powers through hierarchy, 
and the sense of solidarity with 
others in one’s own social situation 
who are similarly maimed. 

It may have been true for earlier 
generations of leftists that to identify 
oneself with the struggles of the 
oppressed necessarily involved a leap 
out of one’s bourgeois identity, a 
radical negation as well as a radical 
affirmation. The mystique of the 
bourgeois intellectual who turns 
utterly against his origins to become 
a professional revolutionary is still 
alive today. It makes it seem, first, 
that nothing short of this stance 
is a meaningful commitment to 
left politics, and, second, that left 
activity directed at people who are 
compromised by hierarchy, rather 
than unequivocally oppressed 
by it, is suspect a priori. 

One can concede the moral 
significance and accomplishments of 
those who have followed this path of 
total negation, while still affirming 
that every further development of the 
modern system of hierarchy makes 
it less likely that they can succeed. 

It has gradually become clear how 
much of domination there is in the 
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revolutionary’s conception of service, 
even where she makes every effort to 
respect the autonomy of the people she 
works with. As the distance between 
classes has in some ways narrowed, 
we have become more rather than less 
aware of how hierarchical position 
influences every aspect of our social 
being, so that the simple negation of 
one’s class self, or sexual self, or racial 
self, comes to seem an impossible, and 
maybe even an undesirable objective. 

The alternative strategy is that of 
building, cell by cell, an organized 
left bourgeois intelligentsia that 
might one day join together with 
a mass movement for the radical 
transformation of American society. 
The great movements of liberation 
in the history of the West (and also 
of the third world) have always 
had in their service cadres of class 
turncoats from the intelligentsia, 
who provided them everything from 
a few ideas, to some knowledge 
of tactical use, to leadership itself. 
Without such a cadre, it is unlikely 
that a mass movement could ever be 
permanently successful in the United 
States, where ideology is a particularly 
important instrument of domination 
and a majority of the population 
identifies itself as middle class. 

In the absence of a mass movement 
of the left, the way to organize a left 
intelligentsia is in the workplace, 
around ideas and around the 
concrete issues that arise within the 
bourgeois corporate institutions 
where the potential members of 
such an intelligentsia live their 
lives. By organization around 
ideas, I don’t mean the propagation 
of an ideology in the mode of 
Marxism in Western Europe, or, 
say, fundamentalist Christianity 
in the United States. Organizing 
around ideas means developing a 
practice of left study, left literature 
and left debate about philosophy, 



social theory, and public policy that 
would give professional, technical 
and managerial workers the sense of 
participating in a left community. 

Along with workplace organization 
around ideas there goes organization 
around the specific issues of hierarchy 
that are important in the experience of 
people in these institutions. This has 
to do with the authoritarian character 
of day-to-day work organization— 
with the use of supervisory power. 

But it also has to do with unspoken 
professional consensus and with the 
self policing or mutual policing of 
people through the diffuse fear of 
appearing to be odd or uncooperative. 
Selection, promotion and pay 
policies, along with a whole universe 
of smaller interventions, many of 
which are merely “social,” maintain 
class/sex/race and also generational 
and meritocratic stratification within 
the cells of the hierarchy, while at 
the same time disciplining everyone 
to participate in the complex of 
hierarchical attitudes and behaviors. 

It is not possible to organize 
permanent groups of middle class 
people around issues that primarily 
affect the working or lower middle 
class, or the underclass. In so much as 
it is possible to mobilize professionals, 
technicians and managers at all, it 
is either through liberal, reformist 
strategies that produce episodic 
large numbers but very shallow 
commitment, or through sectarianism. 
Organizing people around the issue 
of hierarchy in their own work 
and personal lives, in a way that 
is neither modeled on the “party” 
nor on the liberal interest coalition, 
promises a slow but potentially 
much more solid long term process 
of creation, capable of linking up 
eventually with mass protest against 
the total structure of hierarchy. 

Finally, bourgeois intellectuals of left 


politics ought to direct a substantial 
part of their energy at combatting 
their own experience of oppression. 
Even if one could not expect that 
this would produce over time an 
important contribution to a national 
left movement, and even if one 
expected the rewards in terms of better 
theory to be negligible, bourgeois left 
intellectuals ought to try to transform 
their cell in the hierarchy so that they 
themselves, and those with whom 
they live and work, have better lives. 

What this means is that lawyers can 
have and should have workplace 
struggles, no matter where they are 
situated in the hierarchy of the bar, 
and whether or not they are actively 
engaged in political law practice. 

For law students and law teachers, 
it means that it is important to 
have a law school struggle, even 
if they are spending most of their 
time on extra-curricular activities 
that support oppressed people. 

It is naive to think that law school 
can somehow be experienced outside 
the structure of hierarchy in which 
it is embedded, that one could treat 
it as a place to get training in how 
to oppose hierarchy without having 
to contend with it in ones own life. 
And it is a cop-out to respond to the 
presence of hierarchy in life at law 
school by blaming the corruption of 
law students, or by blaming the ruling 
class for the diabolical intensity of the 
pressures it brings to bear on them. 

If you can’t find ways to oppose 
hierarchy in your routine institutional 
life at school, it is unlikely (though of 
course not impossible) that you will 
bring to activity on behalf of people 
lower down in the hierarchy anything 
like your full potential power as an 
activist or organizer or mere supporter. 

This point of view is not at all 
revolutionary: it has nothing to do 
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with preparations for a violent mass 
uprising or a coup d’etat, and it is 
certainly not based on a theory that 
capitalism is doomed by its own 
internal contradictions to succumb to 
the rising proletariat. On the other 
hand, what I am proposing doesn’t fit 
the usual mold of reformism either. 

First, it involves risk taking, 
insubordination, defiance-in a word, 
rebellion. It is intensely difficult for 
a member of the American middle 
class meritocratic elite to behave in 
ways that presuppose and affirm the 
invalidity of the existing structure 
of hierarchy. Because hierarchy is 
bred so deep into our bones, there is 
something shocking, almost parricidal, 
in the moment when you actually do 
something that clearly opposes it. 

Second, the premise of this strategy 
is that we should go as far as possible 
toward the total dismantling of the 
existing system. The idea is that 
our society is rotten through and 
through, so that no adjustment of 
the rules of the game to make them 
fairer, or to make hierarchy more 
socially rational, would be enough. 

The demand is for a new society. 

Third, this strategy is based on the idea 
that reformism is in fact a hopeless 
endeavor. Once one accepts this idea, 
there is no reason at all to sacrifice 
the long term goal of building a 
movement for radical transformation 
to short term gains. It’s important to 
take short term gains when they’re 
offered, but only because it’s nice 
to win something occasionally, and 
because successful coalitions get one 
access to people who may be converted 
to more radical commitments. 

It sometimes seems to me that when 
left law students heap scorn on their 
contemporaries, seeing them as at 
once weak, corrupt and brainwashed, 
and affirm that the only form of 


meaningful activity is that involving 
the working class or some other group 
much worse off than themselves, they 
are preparing the way for their own 
demobilization. What they see as real 
politics is either incredibly difficult (if 
it is actually revolutionary) or unlikely 
to make half the difference promised 
(if it’s liberal reformist). The politics 
they reject, the politics directed at 
the cell in the structure of hierarchy 
in which they will live their lives, is 
easier, for all its moral ambiguities, 
but you can’t do it except by doing it. 

The upshot of very high standards 
of what counts as real political 
action, in a system in which that 
kind of action is hard to come 
by, may be that leftists use their 
“hard” attitude as a backhanded 
justification for passivity. This seems 
today a more serious danger than 
that syndical workplace struggle 
by law students and law teachers 
would drain energy away from the 
struggles of the less privileged. In 
that spirit, I have some suggestions 
about how law students and law 
teachers can organize themselves 
to resist within their schools. 

Chapter Nine 

The Law School Study Group 

The core of law school organizing 
strategy should be the left study group. 
You stand up one day at the end of 
class and say, “Anyone interested in 
forming a left study group, to deal 
with questions about what’s going 
on in school and to connect up with 
other people doing left things in the 
law, should come to a meeting tonight 
at X p.m.” Or you put a notice on the 
classroom blackboard, or xerox a flyer. 

Not many people will show up, 
probably, but probably some people 
will. What they’ll have in common, 
more likely than not, is a sense of 


outrage at the authoritarian style of 
at least one first year teacher, and 
a vague uneasiness that somehow 
the first year curriculum is heavily 
ideological even though no one can 
say exactly how. Then there is the 
sense that law school means selling 
out, and that one has to find somehow 
an extra-curricular activity that will 
keep one in touch with one’s ideals. 

A group of people loosely united by 
sentiments like these develops into 
an organization by talking about 
their law school experiences, reading 
texts together, and trying to relate the 
texts to their institutional situation. 
There is a fairly substantial critical 
literature about the subject matter 
of the first year curriculum. A book 
like The Politics of Law, or Horwitz’s 
Transformation of American Law, 
may be a good place to begin reading 
together. Texts of t is kind give the 
group a direct relevance to day-to- 
day life as a law student. But it makes 
sense to read general left social theory 
as well, whether it be Marx on the 
Jewish Question, or maybe Genovese’s 
discussion of the law of slavery, or E. P. 
Thompson’s of legality in 18th century 
England. *For fuller references, see 
the suggested reading list, [...] below. 

At the same time, it is important 
to link up with other people who 
are concerned with the issue of 
hierarchy in your institution and 
the surrounding community. There 
will almost certainly be at least one 
professor who is at least vaguely 
sympathetic, and he or she may be able 
to provide support of various kinds. If 
there isn’t a local student chapter of 
the National Lawyers Guild, it makes 
sense to think about starting one, and 
to use that activity as a way to get in 
touch with left members of the local 
bar. Another possibility is a speakers 
program, through which you bring to 
the school local or more distant left 
practitioners, left law professors or 
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nonlegal left academics and organizers. 

None of these activities can be 
expected to convert a large segment 
of the institution to resistance 
to hierarchy, but once they get 
started they are likely to build 
slowly, and you will find yourself 
with some kind of place in school 
politics. What one does with this 
possibility of influence depends on 
circumstances—the contingent ebb 
and flow of school issues. But there 
are three kinds of project that are 
likely to be useful at some point. 

One of these is the organization of 
the study group to perform an act 
of resistance of some kind in the 
authoritarian classroom. This tactic is 
completely dependent on solidarity of 
at least three people, who are willing 
to support each other aggressively 
when the teacher pulls out the big 
guns to silence the first person he or 
she perceives as disruptive. It involves 
a conscious intention to stand up to 
student pressure to shut up and let the 
teacher “get on with it.” But the actual 
act of resistance could be any one of a 
range of things, from a formal request 
that the teacher not tell sexist jokes, 
through a challenge to the exclusion 
from the syllabus of the politically 
delicate aspects of the subject matter, 
to the refusal to go along with the 
ritual of the socratic method—for 
example, by refusing to attack another 
student’s position, or insisting on the 
right to “pass” when called upon. 

It is quite difficult to pull off an action 
of this kind. It requires those who 
do it to blend two motives and two 
psychological styles that are likely to 
seem incompatible. On one side is the 
element of “witness the tapping of the 
pure impulse of rebellion. One does 
it because one can’t do otherwise, in 
spite of the fact that it is terrifying to 
make a public spectacle of yourself in 
a school classroom, and in spite of the 


probability that the teacher and your 
fellow students will squash you flat. 

On the other side, and operating at 
the same time, there should be a cold 
calculation of political effectiveness. 
You don’t want to get thrown out 
of school; you shouldn’t do it in a 
way that will get you thrown out, 
or irredeemably compromise your 
chances of getting a degree and a 
job. And you should have in mind, 
in conceiving the form and content 
of the action, some actual audience 
of students or others for whom it 
will have a meaning, even though 
they will sit there shivering in their 
boots if you go down in flames, 
and even though they will, at least 
initially, recoil in horror if it works. 

A second kind of project, which 
doesn’t require such a volatile mixture 
of rebellion and calculation, is to 
propose a change in the content of the 
curriculum so as to make it at once 
less politically biased to the right and 
less of an engine of incapacitation for 
alternative forms of practice. Again, 
there are a range of possibilities. 

There is the constitutional law teacher 
who spends almost all his time on 
the commerce clause, and no time 
to speak of on substantive issues 
of racism and sexism. There is the 
general bias against confronting the 
political and ideological character 
of law study. The placement process 
is most likely a funnel rather than a 
means to maximum choice. Every 
school ought to offer courses that 
will practically empower students to 
practice law in a small, new law firm 
doing neighborhood law practice 
with an activist political component. 

A third initiative is to demand that 
your school operate a legal services 
clinic for poor people. There are many 
possible models, but the essential point 
is that the school and its students 
should recognize an obligation to 


provide legal service free to some 
specific geographic community or 
other identifiable group. Under 
the best circumstances, a clinic can 
concretize the kind of politics I have 
been talking about here in several 
different ways, and it is therefore an 
ideal issue for student agitation and 
organized left involvement. Moreover, 
most existing clinical programs are 
aggressively apolitical, so the fact that 
a school already has one doesn’t mean 
that there’s nothing to fight about. 

First, clinical legal education has 
been one of the sources of teaching 
innovation implicitly (at least) in 
opposition to the authoritarianism and 
sterility of the traditional law school 
classroom. Second, a functioning legal 
aid clinic brings students into direct 
contact with the lives of working 
class and welfare class people of all 
races and nationalities; the shock 
of that experience creates at least 
a potential for radicalization. 

Third, the daily operation of a clinic 
constantly raises political issues 
that are central to the existence of a 
middle class left intelligentsia. There 
is the choice between a paternal and 
an egalitarian style of relationship 
between lawyer and client; the 
choice between co-optation by the 
local system for the administration 
of justice and a strategy which is at 
least potentially a radical challenge to 
that system; and the choice between 
being invisible in relation to the 
organized parts of the community 
served and entering into local 
politics. There are also difficult and 
important substantive issues of legal 
strategy: should the clinic aggressively 
enforce the housing code at the 
risk of speeding abandonment or 
gentrification? Are divorce cases 
merely personal,” or at the core of a 
feminist politics of legal services? 

These three initiatives—an action 
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against the authoritarian classroom, 
a proposal about the curriculum and 
the placement process, and a legal 
services clinic—touch directly on law 
school and life as a lawyer. Only the 
third has an equally direct relation 
to the politics of the society at large. 
Study groups should at least make 
an effort to find local labor union 
insurgents, radical feminist networks 
and activist groups in the black 
community. Law students may have 
something to offer them in the form 
of legal work, and they have a lot to 
gain from contact with them. The 
group shouldn’t see itself as existing 
for their sake, but it shouldn’t let 
itself be isolated either. The slogan of 
resistance anywhere, any time, on any 
issue, doesn’t imply that one should 
resist all alone, and it y be the case that 
there are specific actions in the ‘real 
world” through which law students 
can do more for the cause of the left 
than they can do by concentrating 
on their own issues. There is no 
way to know about this a priori. 

In groups of the kind I’ve been 
talking about, there seem almost 
always to be conflicts of personality, 
moments of factionalism in which 
abstract disagreements, about the 
wording of a statement or the choice 
of a tactic, seem to mask the same 
maneuvering for dominance and the 
same petty defensiveness that the 
group is fighting against. One way to 
react to this is to quit in disgust. You 
can always conclude that hierarchy 
and the conflicts it generates are 
“inevitable,” and that the best one 
can do is to avoid any group situation 
in which the possibility of actually 
exercising power brings them to the 
surface. Another kind of response 
is to decide that without discipline, 
nothing happens but chaos and 
demoralization, so that the group 
should become a formal organization 
with lines of command of some kind. 


Neither of these responses makes 
sense, at least not if one accepts the 
main lines of the analysis of this essay. 
The left study group is a cell of the 
total social organism, like the school 
within which it arises. And since 
hierarchical behavior is bred into 
us in all the complex ways I’ve been 
trying to describe, we bring it with us 
into any group we participate in. You 
shouldn’t join a left study group in 
order to escape from hierarchy, but in 
order to transform it. If this is to occur, 
the group has to confront it and thrash 
it out, and then confront it again and 
thrash it out again. If that fails, then it 
makes sense to dissolve the group (or 
just walk away from it) and try again 
with other people, using what one has 
learned as the basis for a new start. 

For example, the vagueness of left 
groups in their early stages encourages 
the flowering of neurotic scene- 
stealers. They bring their agendas 
from somewhere else (childhood, 
it often seems). They insist, against 
flaccid resistance, that everyone hear 
out their obliquely self-praising 
monologue, or stereotypical protest 
about the absence of the working class, 
or about how the men dominated the 
meeting (there were only two women 
and one of them hasn’t even tried to 
speak until she makes this speech). 

This person drives everyone else 
crazy—they want to kill, or at least to 
leave. But the unacceptable violence of 
this reaction, along with uncertainty 
about one’s place in the group, genuine 
adherence to the norm of openness, 
fear of what the scene-stealer will 
do in retaliation to anyone who 
interrupts him—all these make it 
look to him and to everyone else as 
though there is general acquiescence, 
even polite interest in what is going 
on. There will be no second meeting. 

Ignoring such people doesn’t work- 
-that’s how they get their air time in 


the first place. It’s better to get up your 
courage to say in a calm and warm but 
unmistakably dismissive tone of voice 
that this is a tangent. As the group 
breathes a sigh of relief, someone 
who detested the scene-stealing will 
speak up for the scene-stealer, out of 
fear that you are trying to establish 
dictatorial powers. But maybe there 
won’t be any more monologues, at 
least for a while. (There is another 
version of this story: in an energyless, 
drifting group, the scene-stealer may 
be the only person searching loyally 
and stubbornly for the conditions that 
would permit him to be committed 
to the enterprise—searching precisely 
for the group in which someone 
will confront him rather than 
suffering then avoiding him.) 

There are also groups in which 
there seems at first to be intense 
competition for leadership among half 
the members, along with passivity, or 
persistent requests to “get on with it,” 
from the other half. In the scramble 
for air time, the aggressive interrupt 
the passive (who become more so), 
put each other down, and appeal 
persuasively to the group as a whole. 

It can be liberating to realize that this 
has nothing to do with doing things: 
the scramblers have no intention of 
making a plan, spending the time 
to carry it out, and taking the blame 
or even the credit for the outcome. 

It’s about pecking order, period. 

This means that whether you were 
initially one of the scramblers or one 
of the “let’s get on with it” faction, 
there isn’t much standing in the way 
of just starting to do something, 
letting the others make up their own 
minds how they feel about it. If you 
seem about to do some real work, 
others will almost certainly join you, 
and decisions begin to emerge from 
the collective without the need for 
any resolution of the burning issues 
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the scramblers were using to set the 
pecking order. When the question is 
“who can draw?” and “how do we pay 
for the xeroxing,” some, but not all 
scramblers will fade away, as will the 
passive ones who never really wanted 
to “get on with it,” but enjoyed being 
the people the scramblers fought over. 

Struggling to make the group a 
prefiguration of what it is struggling 
for is not the same thing as struggling 
against leadership per se. But there 
are no formulae by which one can 
tell in advance at what point, through 
what words or acts, leadership has 
degenerated into mere hierarchy. 
Attempts to state a set of principles 
by which to distinguish between 
“good” and “bad” leaders break 
down in the same way that attempts 
to formulate a method of legal 
reasoning break down. There is an 
irreducible element of intuition, 
luck and grace both in leading well 
and in deciding when it’s going so 
badly that it’s time to rebel or leave. 

It is a good maxim that leadership is 
a function demanded by particular 
tasks, not an office or a “personality 
type.” Responsibilities should be 
diffused and rotated, so that peoples’ 
capacities develop through group 
work, and there should be checks and 
balances. But when someone is doing 
something well and no one feels they 
threaten to turn their performance 
into illegitimate power, it makes sense 
to reap the benefit of their expertise. 

It is a good maxim that the 
atmosphere of group discussion 
should be such that people can change 
their positions without feeling they 
have been humiliated, and refuse to 
change them without feeling they 
have left the group. Where those 
with factual power of leadership 
demand that it be celebrated 
through formal acknowledgments 
of error or even much more subtle 


bendings of the knee, the group has 
lost its commitment to openness. 

On the other hand, there is such 
a thing as mindless pluralism in 
which no one ever dares tell anyone 
else they’re talking nonsense. It 
seems to me better to manage as 
best one can using this kind of 
mushy calculus than to resort to 
the formalization of procedures 
and the rhetoric of discipline. 

A final aspect of study group practice 
is utopian thinking. By this I mean 
not the attempt to discover an ideal 
form of social arrangement which 
would put an end to historical 
struggle and uncertainty, but a 
practice of formulating demands so 
as to reveal the hidden ideological 
presuppositions of institutional life. 
An effective utopian proposal honors 
all the “practical” constraints that 
center-liberal administrators appeal 
to when asked to explain the way 
their institutions work, so that it can’t 
be dismissed as flatly impossible, 
or beyond the capacities of those 
who would have to carry it out. 

At the same time, an effective 
utopian proposal has no chance 
at all of being adopted (at least in 
the near future) because it violates 
the unspoken conservative norms 
that guide administration in fact, 
if not in name. It should represent 
small scale and middle term, rather 
than “final” programmatic thinking, 
based on a rough assumption that 
the world outside the institution in 
question remains unchanged, and 
subject to revision in every detail as 
the process of left study and action 
clarifies our thinking about how 
we might actually change things if 
we had some measure of power. 

This kind of work has value in 
the rhetorical battle against those 
who alternately portray the left as 
hopelessly visionary and as practically 


unoriginal. But its deeper importance 
is as an aspect of the life of the group. 
People ought to quarrel and then try 
tentatively for closure about what to 
do, about whether a given proposal 
would make things better or make 
them even worse. It helps in figuring 
out what’s really wrong with the way 
things are, even if there is little chance 
of carrying out any radical change 
in the short run. It is crucial to form 
coalitions based on a relatively vague 
consensus that things should be 
different, and it is a mistake to carry 
programmatic thinking to the point of 
hardness where it excludes potential 
allies. But it is never too early to start 
building a much sharper consensus 
about what we would do if we could. 

What follows is an example of this 
kind of thinking: a summary of a 
proposal to the Harvard curriculum 
committee written in 1980. It is 
addressed to an elite private law 
school, and doesn’t confront the 
overall organization of legal education. 
(For example, it doesn’t take up 
the idea of random assignment of 
teachers and equalization of financial 
resources as a way to abolish the 
hierarchy of schools.) But even with 
these allowances, it already seems 
to me dated and inadequate, mainly 
because it doesn’t pay enough explicit 
attention to the modeling of hierarchy 
through teacher-student and student- 
student relationships. I offer it not as 
a blueprint, but as a contribution to 
a dialogue that is already under way, 
and that will gain depth and sharpness 
with the growth of our power. 
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Utopian Proposal 


A. The New Model Curriculum 

A required program to be taken in a prescribed 
sequence over two years and one summer, covering all 
basic doctrinal areas and skills, clinical experience and 
interdisciplinary study, followed by a diversified third year. 

1. The Rules/Skills Course 

An aggregate of three semesters of programmed instruction 
in doctrine, including learning rule systems and learning the 
skills of case manipulation, rule manipulation and pro/con 
policy argument, conveyed through “cases and materials,” 
computer learning machine exercises, facilitation classes run 
by faculty members, video-taped lecture series, and tutorial. 

2. The Clinical Program 

A required sequence of clinical experiences, spaced 
over the two years, and aggregating one semester and 
one two-month summer stint, covering most practical 
and ethical aspects of law practice, using simulations, 
extensive legal writing, small scale experience in hearing- 
type settings, and two months in the school’s large Legal 
Clinic modeled after a university teaching hospital. 

3. The Legal Decision Course 

A required course running parallel to the rules/skills 
course, meeting three or four hours a week, covering 
materials in history, jurisprudence, economics, sociology 
of law and the legal profession, social psychology, social 
theory and political philosophy, closely integrated with 
both doctrinal and clinical study, and taught so that 
each student is exposed to two formally distinguished 
‘streams,” one representing the left and the other the 
right political tendencies in approaching the materials. 

4. The Third Year 

A third year resembling what we have now, with no 
formal requirements and great faculty flexibility in 
deciding what to teach, but with the addition of three 
options, each of which could take up some or all of a 
student’s time: a Research Institute, advanced work in 
the Clinic, and concentration in one or more practice 
specialties or conceptually defined fields of study. 

B. The Law School as a Counterhegemonic Enclave 

This is a set of proposals designed to reduce illegitimate 
hierarchy and alienation within the school, and to reduce 
or reverse the school’s role in promoting illegitimate 
hierarchy and alienation in the bar and the country at large. 


1. Admissions: 

There should be a test designed to establish minimal 
skills for legal practice and then a lottery for admission 
to the school; there should be quotas within the lottery 
for women, minorities and working class students. There 
should be a national publicity campaign about our 
goal of modifying the social composition of the bar. 

2. Hierarchy among Students: 

A program designed to reduce disparities in educational 
attainment of students while at law school, through 
a combination of redesign of the curriculum (see the 
NMC above) and investment of large sums of money 
and resources in students at the bottom of the academic 
hierarchy. Abolition of current law review selection 
system; modification of the grading system to eliminate 
perverse incentives; new forms of feedback at all levels. 

3. Channeling of Students: 

A program to give students accurate information about 
hierarchical and moral realities of different kinds of practice, 
combined with training designed to give them technical, 
social and psychological resources necessary for real 
freedom of choice between large law firms and other kinds 
of work. Overhaul of the placement system to equalize 
the chances of competitors of large firms, even at the price 
of making our graduates less attractive to the large firms. 
Studies aimed to discover possibilities for viable publicly 
oriented and small scale practice, including development of 
proposals for curricular or statutory reform where necessary. 

4. Faculty hierarchy: 

Hire most qualified women, minority and working lass 
candidates until those groups occupy a reasonable number 
of faculty positions. Abolish the distinction between 
tenured and untenured faculty—all tenured or none tenured. 
Democratize hiring through an elected appointments 
committee with representation of all groups in the school. 
Develop a program to reduce existing disparities in teaching 
and scholarly capacity of different faculty members, 
analogous to the attack on disparities among students. 

5. General School Hierarchy: 

Equalize all salaries in the school (including secretaries 
and janitors), regardless of educational qualifications, 
“difficulty” of job, or “social contribution.” Encourage 
(without violating the NLRA) the formation of unions of 
employees at all hierarchical levels. Faculty should push 
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for: (a) everyone should have some version of the faculty’s 
unscheduled work experence, or the faculty should have 
less of that experience; (b) the division of labor should 
be reduced by adding functions within existing job 
classifications and reducing the total number of kinds of 
jobs; (c) every person should spend one month per year 
performing a job in a different part of the hierarchy from 
his or her normal job, and over a period of years everyone 
should be trained to do some jobs at each hierarchical level. 


Suggested First Reading List for a Left Study Group 

Freeman, A. Legitimizing Racial Discrimination Through 
Anti-Discrimination Law: A Critical Review of Supreme 
Court Doctrine, 62 Minn. L Rev. 1049 (1978) 

Genovese, E. Roll Jordan RollThe World 
the Slaves Made (1974) Ch. I 

Hay, D. et al. Albion’s Fatal Tree Crime and Society 
in Eighteenth-Century England (1975) Ch. I 

Horwitz, M. The Transformation of 
American Law, 1780-1860 (1977) 

Kairys, D., ed. The Politics of Law A 
Progressive Critique (1982) 

Kennedy, D. Distributive and Paternalist Motives 
in Contract and Tort Law, with Special Reference 
to Compulsory Terms and Unequal Bargaining 
Power, 41 Maryland L Rev. 563 (1982) 

Klare, K. Judicial Deradicalization of the Wagner Act 
and the Origins of Modern Legal Consciousness, 
1937-1941, 62 Minn. L Rev. 265(1978) 

Livingston, D. Note: ‘Round &‘Round the Bramble 
Bush: From Legal Realism to Critical Legal 
Scholarship, 95 Harvard L. Rev. 1669 (1982) 


Olsen, F. The Family and the Market: A Study of Ideology 
and Legal Reform, 96 Harvard L. Rev. 1497 (1983) 

Parker, R. The Past of Constitutional Theory and 
its Future, 42 Ohio State L. J. 223 (1981) 

Thompson, E.P. Whigs and Hunters: The 
Origin of the Black Act (1975) Ch. 10 h 4. 

Unger, R. Law in Modern Society (1976) 

In the interest of brevity and accessibility, this list leaves out 
much of the best of current radical legal scholarship. Write 
me (c/o Harvard Law School, Cambridge, MA 02138) for 
a much longer, free Bibliography of Critical Legal Studies. 

This pamphlet grew out of participation in the 
Conference on Critical Legal Studies, which was 
founded in 1977 at a meeting in Madison, Wisconsin. 

Most of its members are law teachers, law students, 
lawyers or social scientists. The Conference organizes 
annual meetings (and sometimes summer workshops) 
at which people discuss law, legal doctrine and practice, 
legal education and social theory. The Conference tries 
to bring together Marxist and non-Marxist radical 
approaches to law. The Conference Secretary is Mark 
Tushnet, 1416 Holly St. N.W., Washington, DC 20012. 
Anyone interested in going to a meeting, becoming a 
member or being on the mailing list should contact him. 


Marx, K. Essay on the Jewish Question 
[any edition of Marx’s early works] 
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